
 
 
 
 
 
 
 
 

KOSOVO TRIAL SKILLS  
 

HANDBOOK 
 
 
 
 
 
 

T. Markus Funk 
United States Department of Justice



 2 

 

 
KOSOVO TRIAL SKILLS HANDBOOK 

 
 
 

By T. Markus Funk1 
 

United States Department of Justice Resident Legal Advisor to Kosovo 

                                                 
1 Assistant U.S. Attorney, Criminal Division, Chicago, Illinois.  Former Lecturer in Criminal Law at 
Oxford University (St. Catherine’s College), and Adjunct Professor of Criminal Law at Northwestern 
University and the University of Arkansas-Little Rock.  Law Clerk to the Honorable Morris Sheppard 
Arnold (8th Circuit Court of Appeals) and Catherine D. Perry (U.S. District Court).  The author would like 
to thank Rexhep Haxhimusa, Hilmi Zhitija, Rexhep Murati, Bob Dean, Tom Hickman, Thomas Geraghty, 
Michael Waterstone, Monika Bickert, William Gray, Donald Locke, and Dastid Pallaska for their 
valuable comments.  Per course, all remaining errors and omissions remain the author’s alone. 



 3 

 
 
 
 
Publisher: United States Department of Justice  

Office of Overseas Prosecutorial Development, Assistance and Training 
Office of the Resident Legal Advisor  
Pristina, Kosovo 

 
 

 
No part of this work may be reproduced or transmitted in any form or by any means, 
electronic or mechanical, including photocopying and recording, or by any information 
storage or retrieval system without the prior written approval of the United States 
Department of Justice, unless such copying is expressly permitted by the relevant 
copyright law. 
 

 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ISBN  
 



 4 

CONTENTS 
 

I. INTRODUCTION 
II. PRELIMINARY/INVESTIGATIVE MATTERS 
 1. Developing A Theory Of The Case 

2. Framing Elements of the Crime In  Your “Order of Proof” 
a) Fully Developing Potentially Relevant  Facts  

i) Situational/Tangible Issues  
ii) State of Mind/Psychological Issues 

b) Honestly Evaluating the Strengths and Weaknesses of Your Case 
III. MOVING FORWARD WITH DISCOVERY, WITNESS INTERVIEWS, AND 

OTHER PRE-TRIAL PREPARATIONS 
1. Pre-Indictment Check-List 
2. Post-Indictment  Discovery/Disclosure 

a)       Maintaining A Record of Discovery Turned Over 
b)       Creating a Trial Notebook 

3. Interviewing Witnesses In Anticipation Of Trial 
a)        General Guidelines for Pre-Trial Witness Interviews 
b) Some Additional Thoughts on Handling Cooperative Witnesses 

IV.   THE MAIN TRAIL 
1. Opening Statement 

 2. Direct Examination 
a) Preparing For The Direct Examination 
b) Structuring The Direct Examination  
c)       Conducting the Direct Examination 

i) Law Enforcement Personnel 
ii) Third-Party Witnesses 
iii) Cooperating Defendants/Informants 
iv) Experts 

3. Leading Questions 
4. Introducing Exhibits Into Evidence 

a) General Rules of Admissibility 
b) Relevance 
c) Materiality 
d) Credibility 
e) Establishing the Necessary “Foundation” To Admit Evidence 

i) Business Records  
ii) Tape Recordings 
iii) Photographs 
iv) Authenticating a Signature 
v) Authenticating a Handwritten Document   
vi) Diagrams and other Demonstrative Exhibits 
vii) Alternatives/”Generic Foundation”  

5. Adverse Examination/Cross-Examination 
a) The Purpose of Cross-Examination 



 5 

b) Cross-Examining On Prior Inconsistent Statements 
c) Cross-Examining Expert Witness 

i) Some General Tips/Considerations 
ii) How to Prepare For The Cross-Examination of An Expert 

6. Re-Direct Examination 
7. Closing Argument 

V. CONCLUSION 
 
APPENDIX I  –  SAMPLE PROSECUTOR’S CONTACT & TO-DO LIST 
APPENDIX II  –  CASE TAG 
APPENDIX III  –  SAMPLE DETENTION HEARING FORM 
APPENDIX IV  –  EXHIBIT LIST 
APPENDIX V  –  EFFECTIVE INTERVIEWING TECHNIQUES 
 



 6 

I. INTRODUCTION 
 

In 2004 the Provisional Criminal Procedure Code of Kosovo (PCPCK) entered 
into effect, thereby for the first time introducing prosecutors, defense counsel, and 
judges to the adversarial model of criminal justice.2  While certainly open to challenges 
and critique, there can be little dispute that the adversarial model – with its focus on the 
dignity of the individual, and away from the power of the government – serves to elevate 
the role of the trial attorney as his or her client’s advocate (whether that client is the 
government or a defendant).  This is therefore an exciting time to be an attorney in 
Kosovo, for the trial attorney (whether for the government or for the defense) is now at 
the center of the system.  No longer do judges run the investigations; rather, judges now 
are more like impartial referees determining the propriety of the attorneys’ requests, 
and ruling on issues of law.  It is indeed a defining quality of the adversarial system that 
the proceedings are in the hands of the parties.  The parties, and not court, decide how 
the case will be presented, including what evidence to present, what witnesses to call, 
and what theories to argue.3 This individual-centered model of criminal procedure  also 
carries with it additional obligations, demanding a more dynamic method of trial 
preparation and case presentation, and requiring a different set of skills if a trial 
attorney is to effectively advocate on behalf of his or her client.   

 
To be successful under this new system, trial attorneys will have to be creative 

and independent when presenting the strongest possible case for their respective side to 
an impartial court, and will have to determine what personal style of trial advocacy suits 
them best. To help you, as attorneys, achieve the ambitious twin objectives of this 
handbook, you will be provided with general models and suggested approaches 
concerning how to deal with commonly-occurring situations. 

 
The fact that some of the suggestions made herein will appear at odds with the 

current trial practice in Kosovo’s courts should not be viewed as an oversight by the 
author.  Instead, the suggestions are made because they are consistent with the new 
criminal procedure code, and because they represent the ‘best practices’ that trial 
attorneys should strive to follow in pursuit of their client’s, and Kosovo’s, interests.    
 

The aim of this handbook, stated plainly, is to provide the talented and 
enthusiastic Kosovar prosecutors and defense attorneys4 with a general overview of the 
methods and approaches that each trial attorney must understand and adapt to in order 
to be successful in Kosovo’s evolving adversarial system.  Preparation continues to be 
the key to success, of course.  It is vital that each attorney have a well-defined trial 
strategy that takes into account the limitations imposed by the new criminal procedure 
                                                 
2 See UNMIK Regulation 2003/26 on the “Provisional Criminal Provisional Code of Kosovo” of July 6, 
2003.  
3 See generally Provisional Criminal Procedure Code of Kosovo (PCPCK) Article 2 (Court must remain 
independent and impartial); Article 6 (prosecutor initiates criminal proceedings); Article 7 (prosecutor 
and police must establish truthful and complete facts); Article 8 (court must remain independent); Article 
47 (duties of the prosecutor). 
4 Collectively referred to herein as “trial attorneys.” 
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and substantive criminal codes.  Each attorney must know exactly what s/he will be 
doing during the trial, and must be sure that the questions posed to each witness, either 
on direct or on adverse/cross-examination, are carefully thought out, and that opening 
statements and closing arguments are fashioned to highlight the best evidence for the 
respective side.   
 

But more than a simple textbook or treatise, this handbook should be viewed as a 
convenient reference work for trial attorneys to turn to as they engage in trial 
preparation and courtroom advocacy. While attorneys must of course be thoroughly 
familiar with the requirements and restrictions of the PCPCK, and while the Code is 
referenced throughout, it is important to keep in mind that this handbook’s focus is on 
trial skills, and it therefore will not provide an exhaustive analysis of the procedural 
rules pertaining to trial.5   

 
Although effective advocacy is an art, and not a science, the methods and 

approaches outlined herein will give Kosovar trial attorneys clear guidance on effective 
trial preparation and presentation. As noted above, some of the suggestions made 
herein (particularly in the areas of opening statements, cross-examination, and witness 
preparation) may be new to most practitioners educated and trained under the 
inquisitorial system, and are therefore currently largely neglected.  Being able to adapt 
to new ways of thinking about trial work is important, and the recommended practices 
and procedures are supported by the applicable law, and must be mastered by all 
Kosovar attorneys who are interested in effectively and zealously representing the 
interests of their respective clients.  
 
II. PRELIMINARY/INVESTIGATIVE MATTERS 
 
 While trial work is the “public” face of the attorney, and is the activity that for an 
experienced prosecutor or defense counsel is frequently the most exciting and 
rewarding, the success of a case is in fact largely determined long before the attorney 
ever begins thinking about calling his or her first witness.  Indeed, as most experienced 
attorneys will attest, cases are won or lost largely at the far less glamorous 
preliminary/investigative stage.  It is therefore appropriate for us to spend some time  at 
the outset to review how most effectively to set the stage for success at trial. 
 
 1. Developing A Theory Of The Case 
 

At the beginning of your preparation for trial, you must start out by developing a 
comprehensive and persuasive “theory of the case.”  Simply put, your theory of the case 
is a means of explaining to the court how the facts you will prove (or disprove) match up 
with your overall view of what occurred both factually and legally.  If you are a 
prosecutor, your theory of the case is likely a specific version of the facts that shows that 

                                                 
5 For this more complete analysis, please consult the forthcoming Commentary to the PCPCK currently 
being drafted by the Office of the Resident Legal Advisor of the United States Department of Justice in 
Pristina and the UNMIK Office of the Legal Advisor. 
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the defendant is guilty.  For instance, in a robbery case where the robber wore a beard, 
but where the defendant, who was identified by the store clerk two hours later does not 
have a beard, your theory of the case might be that the defendant robbed the store and 
then shaved his beard to avoid detection – you must then try to find out whether the 
robber previously wore a beard.  If you are a defense attorney, your theory of the case 
may be a conflicting version of the facts (for example, “The business was robbed, but not 
by my client – this is a case of mistaken identity”).  Your theory of the case may also be a 
certain interpretation of the law, such as, “Even accepting the prosecution’s version of 
the story, my client is not guilty of robbery because his acts constitute theft, not 
robbery.”   

 
In developing the theory of the case, it may be helpful to think of your theory as a 

newspaper headline. A newspaper’s headline provides in summary form the essence of 
the story.  The attorney’s theory has to be like the headline of a newspaper – the 
headline for the defense or prosecution case.  Consider a possible headline in a case in 
which the defendant pleads self-defense:  "Frightened man punches someone attacking 
him with knife." When there is a car accident, often the witnesses have different 
recollections of what happened.  It is the same with a defense attorney who argues “self-
defense” on behalf of the defendant – everyone has different ideas about what self-
defense might be. The defense needs facts to develop the defense version of events, a 
version that grows out of the defense theory of the case. A summary of the theory is the 
headline of the story.  Make a headline that gives everyone the same picture because the 
headline must convey the picture the attorney wants the court to see.  
 

As you can tell, developing a theory of the case is important because your 
operative theory, developed at the initial stages of trial preparation, will guide you in 
what investigation to undertake.  If you are the prosecutor in the aforementioned 
robbery case, for example, you may want to see if a razorblade was found with or near 
the defendant when s/he was arrested, or you may want to have photographs of the 
defendant examined to see if you can tell from the photograph if the defendant had 
shaved just previously to having been identified by the store clerk.  Your theory of the 
case remains important even when the investigation is complete, for your theory of the 
case will determine what evidence you present at trial and which legal arguments you 
make. A well thought-out theory of the case will ultimately increase your chances of 
success, will focus your thinking, and will conserve valuable time and resources.  
 

Of course, deciding upon the right theory of the case means having a basic 
understanding of the applicable law and available evidence.  Therefore, as you begin to 
develop your theory of the case, you must take the following steps:  
 

2. Framing Elements of the Crime In Your “Order of Proof” 
 

Begin your inquiry by ensuring that you understand the elements of the crime 
charged.  In some cases, you will quickly see that there is only one element of the crime 
that is in dispute, and you can tailor your investigation and preparation to focus on that 
crucial element.   
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The prosecution’s case is obviously based on proving all the elements of the 

charged crime(s).6  A prepared trial attorney will always make a list of the evidence that 
will be presented to prove each element (also known as an “order of proof”).  Put 
another way, the attorney will have a chart that lists the individual elements of the 
charged conduct, as well as the evidence that will likely be admitted at trial that will 
establish the existence of each of those elements.  Go through the evidence step by step 
to determine with some precision what evidence supports what element.  Defense 
attorneys should look for evidence to rebut, or counter, elements of the charge. For 
example, if the law says that a mentally ill person can not be held criminally liable for 
his/her actions, then a (defense) element of the crime is that the person was not 
mentally responsible at the time of the criminal act. The prosecution may not have fully 
developed evidence on this point. To rebut any presumption of mental responsibility, 
check the mental state of the accused person; get the opinions of doctors and 
psychologists or psychiatrist, if necessary.  
 

The witness sections of your order of proof outline should include an examination 
outline for each witness.  These examination outlines will refer you to areas you intend 
to cover during questioning.  Direct examination outlines should generally highlight the 
key answers that are sought during questioning.  The cross-examination outline should 
similarly pinpoint the specific areas of questioning that will be used to attack the 
witness' credibility/testimony (for more on cross-examination, see Chapter IV(5)). 
Additionally, the witness sections should include copies of the documentary evidence, 
tangible evidence, and exhibits that will be introduced or discussed with each witness so 
that the documents are at your fingertips when needed.  
 

The order of proof outline should be flexible, inasmuch as the order of witness’ 
testimony may vary.  Nevertheless, the exercise of planning how and when the evidence 
will be presented to the court is very important, and will allow the attorney to avoid 
overlooking important documents or facts, will give the attorney a good idea of how the 
case will unfold during the main trial, and will allow the attorney to present his or her 
case in an orderly, concise, and prepared fashion.  Similarly, you should prepare an 
exhibit list in which you set forth all the evidence that will be introduced at trial, and 
also identify which witness will be used to establish the admissibility of all the relevant 
pieces of evidence or exhibits (see Appendix IV for a sample exhibit list). 
 

For each element, list the evidence in support, and the evidence rebutting, the 
element.  If there is little or no evidence in the case file to rebut an element, then it 
becomes defense counsel’s obligation prior to trial to look for such evidence.  Using this 
system will force you to properly prepare for trial.  You should adopt and incorporate an 
organizational plan for pretrial preparation.  This will allow you to be better prepared, 

                                                 
6 See Article 7 of the PCPCK (prosecutor must establish truthful and complete set of facts supporting a 
charge); Article 10 (3) (prosecutor has obligation to present evidence establishing elements of crime 
charged in the indictment). 
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organized, and in control of your case, and will therefore improve your ability to be an 
effective advocate for your client.   
 

a) Fully Developing Potentially Relevant  Facts  
 
All trial attorneys understand that it is necessary to look at the obvious aspects of 

their respective case when developing their order of proof. But it is also important to 
consider facts beyond the obvious. Remember that you are responsible for convincing 
the court that you are right, and you must therefore be able to provide the court with as 
much favorable information as possible.  Think about questions the court might have 
about the evidence, including questions about small parts of the story or seemingly 
insignificant details. How would you answer the court’s questions?  It’s possible that 
those details might help your client (whether the government or the defendant), or that 
those details might severely hurt your case.   As a general rule, to be successful at trial 
you must understand not only the strengths of your case and the weaknesses of your 
opponent’s case, but you must also understand the weaknesses of your case.  As 
discussed in Chapter II(2)(b) below, a fully-prepared trial attorney will have held his or 
her own case up against the light, examined it from all sides, and honestly identified the 
parts of the case that are weak or blemished.   

 
Some questions that you should ask yourself in developing your theory of the case 

are: 
 

• What happened just before the alleged crime?  
 
• Why was this crime committed?   

 
• Who would have a motive to commit this crime? 

 
• What are the motives or agendas of the different parties involved?   

 
• What is the relationship between the parties involved? 

 
• What are the personal backgrounds of the parties involved (age, education, 

familial background, mental state, economic status, etc.)? 
 

• Are there any aspects of this case that just do not seem to fit together? 
 

• Is this an unusual way to commit this type of crime? 
 

As you examine the full set of potentially relevant facts, it may also help to 
categorize the facts into categories such as situational/tangible issues and state of 
mind/psychological issues.   
 

i) Situational/Tangible Issues  
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Did the events physically occur the way the prosecution or defense claims?  What 

if the police report says “X and Y occurred,” but the scene appears to make that 
particular sequence of events impossible or highly unlikely?  Sometimes an attorney 
may think something does not make sense, and only when visiting the scene of the crime 
does it become clear that what is written in the report is not the whole story.  Other 
times, the defendant’s claims during an interview or at trial may be inconsistent with the 
physical realities of the location of where the alleged rime took place. Going physically to 
the locations and acting out the events (in imagination or by re-enactment) may give 
additional clues. It is therefore particularly useful to physically go to where the 
witnesses were standing or sitting to see whether it would have been physically possible 
to see what they claim to have seen.   It can therefore be said that an attorney has not 
fully prepared his or her case without a visit to the scene of the alleged crime. 
 

ii) State of Mind/Psychological Issues 
 

The psychological aspect of the theory of the case answers the question: What 
would be going through the minds of those involved if the event occurred the way the 
prosecution or defendant says it occurred?  What was the person’s perspective?  Look at 
how the parties reacted at various times – were they confused or emotional?                                                                          
 

For example, hitting a person can mean different things according to the context: 
what exactly happened around the striking/hitting? What if the victim carried a knife? 
What if the victim was drunk? What if the victim had been arrested and convicted of 
violence before? What if the victim threatened the accused? What if the accused had 
never been in trouble before? Imagining what was in the minds of those involved in the 
event may suggest a different, opposing version of the prosecution’s case. If two 
different “stories” or “scenarios” seem to exist, the defense investigation should be 
directed at gathering additional information to explain the events from the defendant’s 
perspective.  The prosecutor’s and defense counsel’s job is to find out the whole picture, 
including what happened prior to the event that gives meaning to the act that is said to 
be criminal. Developing a complete theory of the case is not possible until the 
investigation is finished, but the attorney’s initial or preliminary theory reveals the 
particular areas on which the investigation/interviews should be focused.  
 

b) Honestly Evaluating the Strengths and Weaknesses of Your 
Case 

 
Too often, inexperienced defense attorneys and prosecutors forge ahead with 

their cases blinded by their purely positive view of it, only to be surprised at trial with 
damaging evidence they are unable to counter/explain. To avoid this embarrassing and 
difficult position, you must understand the most significant weaknesses in your own 
case.  After analyzing the law and facts, you now have a good understanding of what 
evidence will potentially be presented at trial.  Now pretend for a moment that you are 
the attorney for the other side, and ask yourself what you would do to win the case.  This 
can be a difficult process, as trial attorneys often believe in their own side of the case, 
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and do not want to pay attention to any weaknesses in their evidence.  However, if you 
can learn to put aside your personal feelings about the case and examine the case from 
every angle, you will not be caught unprepared at trial when confronted with an 
unanticipated argument or line of questioning. It is of course important to understand 
and believe in your case, but the failure to understand the other side’s case, as well as 
the weaknesses in your own case, can be fatal to your trial success.  Another benefit of 
looking at the case from your opponent’s viewpoint is that you will start to see the true 
strengths of your case, and that knowledge will help you develop your theory of the case 
and focus your presentation of the evidence.    
 

Once you know the applicable law, have carefully examined all aspects of the 
case, have conducted the appropriate reviewed of the evidence, and have recognized 
your case’s weakness and strengths, you are ready to finalize your theory of the case.  
Having followed these general steps, you will be well on your way to being able to 
competently and effectively prepare for the main trial.  Prior to stepping inside the trial 
courtroom to begin the main trial, however, there are a number of additional important 
steps you must complete. 
 
III. MOVING FORWARD WITH DISCOVERY, WITNESS INTERVIEWS, 

AND OTHER PRE-TRIAL PREPARATIONS 
 

As we have just discussed, a prepared trial attorney must strive to present his or 
her case in a clear and orderly manner that is consistent with his theory of the case, and 
that is readily understood by the court.  It is incumbent on the trial attorney to at all 
stages of the proceedings -- from confirmation hearing until final verdicts -- be 
organized, in control, well-prepared, and familiar with all aspects of the case.  This is 
only possible if the organizational framework discussed above is created early in the 
litigation, well before the actual trial date. The easiest way to ensure that you are 
prepared for trial is to develop your own routine trial organizational system.  While this 
advice may seem obvious, attorneys frequently fail to develop a consistent and efficient 
method of trial preparation, and therefore are left trying to put things into their place at 
the last moment. 

 
1. Pre-Indictment Check-List 

 
• Identify all potential witnesses (including experts). 
 
• Match the witnesses to the evidence (interview and confirm witnesses’ 

familiarity with the evidence). 
 

• Create a “Contacts” and “To-Do” list containing all important phone numbers, 
names, etc., as well as a list of all tasks, no matter how small, you must 
complete in order to fully prepare for the case (see Appendix I for a sample). 
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• Gather and categorize all relevant documents and reports (including arrest 
and interview reports and notes, witness and defendant criminal histories, lab 
reports, forensic analysis, etc). 

 
• Review elements of the offense and your order of proof, and amend as 

necessary.  
 

• Listen to any audio tapes (draft transcripts), and watch any videotapes 
relevant to the case.  Prepare transcripts. 

 
• Carefully review all physical and documentary evidence. 

 
• Obtain criminal histories (defendant and witnesses). 

 
• If prosecution, draft indictment in conformity with the requirement of Article 

305 paragraph 1 7 of the PCPCK. 
 

• Prepare Case Tag (see Appendix II for sample). 
 

• If prosecution, and if appropriate under Article 281, begin to gather 
information to present to court in favor of detaining defendant (see Appendix 
III for a sample detention hearing from), or in favor of other measures 
calculated to properly assure the safety of the community and the defendant’s 
presence at future court proceedings.   

 
• If an attorney for the defense, collect information in favor of release, and 

determine a range of alternatives to pretrial detention or similarly restrictive 
conditions. 

 
2. Post-Indictment  Discovery/Disclosure8 

                                                 
7 Paragraph 1 of Article 305 of the PCPCK describes the information that must be set forth in the 
indictment filed by the prosecutor pursuant to Article 304 of the PCPCK. The indictment is the formal 
charging mechanism and must inform the defendant, the court, and the public of the nature of the charges 
and the evidence against the defendant.  The specific information that must be contained in the indictment 
is listed in paragraphs 1 through 7 of Article 305 of the PCPCK.  It is the prosecutor’s sole responsibility 
to ensure that the information required by this paragraph is contained in the indictment.  Note that, 
pursuant to paragraph 4, the indictment must describe in some detail the circumstances surrounding the 
offense, including the date on, the place where, and how the offense was committed.  The focus of this 
subsection is to ensure that the defendant, in particular, can fully understand the conduct for which s/he or 
she is being charged.  The prevalent habit of additionally including in the indictment various extraneous 
and only tangentially-relevant facts raises some fairness/due process concerns, and should accordingly be 
avoided. 
8 See generally Articles 7, 142, 307, and 308 of the PCPCK for discovery obligations.  Article 307 of the 
PCPCK requires the prosecutor to provide substantial information obtained in the course of the 
investigation to defense counsel by the time the indictment is filed.  The information required to be 
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Complying with the disclosure requirements is not only important to ensure 

fundamental fairness of the proceedings, but the failure to do as the law requires can 
jeopardize your case, as well as your license to practice law.  

 
The PCPCK regulates the issue of discovery in its general part provisions, and 

more specifically in Chapter XVI. According to Article 142, the defense is entitled to pre-
trial inspection of a broad range of documents and evidence, including records of 
examination of the defendant, material obtained from or belonging to the defendant, 
material concerning such investigative actions in which defense counsel should have 
participated in, expert analysis, and all records and physical evidence available to the 
court after the investigation is completed. These rules are susceptible to varying 
interpretations -- for example, it will be difficult to determine with precision what 
records or documents “are material to the presentation of the defence”?9  A subsequent 
ruling that there were discovery violations because, say, a defense attorney pursued a 
theory of the case at trial making certain records “material” that the prosecutor did not 
anticipate can jeopardize the prosecutor’s entire case.  Therefore, a prudent and 
straight-forward way to deal with discovery obligations is to simply turn over, or make 
available, all of the evidence in the police and prosecutor’s file unless there are very good 
reasons for not doing so, as provided for by paragraph 4 of Article 142 of the PCPCK.10  
Likewise, defense counsel is obligated not to hold back documents fairly described as 
being discoverable by the Code.11   

 
a) Maintaining A Record of Discovery Turned Over 

 
An experienced attorney will at all times keep a written record of what materials 

were turned over to the other side so that there are no subsequent questions or 
accusations concerning alleged failures to turn over certain documents.  These written 

                                                                                                                                                             
disclosed is listed in paragraphs 1 through 6 of Article 307 of the PCPCK. This information must be 
provided to defense counsel to allow the defendant to evaluate the strength of the charges and to prepare 
his or her defense for the main trial.  Defense counsel must also be notified of all of the evidence obtained 
in the investigation.  This can be done through a listing of the evidence, or through documents provided to 
the defense that refer to all evidence obtained in the investigation.  The obligation to comply with these 
provisions is ongoing, reciprocal, and also applies to newly-gathered evidence. 
9 Article 142(3) of the PCPCK. 
10 This provision refers to among others Chapter XXI of the PCPCK, dealing with the protection of 
injured parties and witnesses.  The prosecutor may of course refuse to permit the inspection of documents, 
or portions of documents, if the legitimate interests of the defendant or other persons override the interest 
of the injured party, or if there is a sound probability that the inspection, copying, or photographing may 
endanger the purpose of the investigation or the lives or health of others. In such a case, the defense can 
apply to a pre-trial judge to grant the inspection, copying or photocopying. 
11 Article 308 of the PCPCK creates a reciprocal duty on the defendant to provide the prosecutor with 
certain information.  This information is listed in subsections 1-3, and must be turned over to the 
prosecutor on the later of: (1) eight days of receipt of the Article 307 materials; (2) at the confirmation 
hearing; or (3) before the main trial begins if there is no confirmation hearing.  In most cases, the later of 
these events will be at the confirmation hearing or before the main trial begins. 
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discovery records, often in the form of a short note or one-page letter to the other side 
indicating the date and the precise description of the documents or other items being 
turned over, should be kept in the trial folder for easy reference. 
 

b) Creating a Trial Notebook 
 

Now that the preliminary investigation is largely over, you have developed your 
theory of the case and order of proof, the indictment has been submitted, initial 
discovery issues have been resolved, and attempts to work out an early plea agreement 
have failed,12 it is time to begin shifting the focus to the impending main trial. 
  

A common and simple method for staying organized is to keep a comprehensive 
“trial notebook” that contains the most important information about the case, including 
everything from the “contacts list” and Indictment, to the attorney’s preliminary 
thoughts on how to argue certain issues that may arise at trial.  Putting together such a 
trial notebook will enable the trial attorney to properly separate, outline, and arrange all 
aspects of the case.  The attorney will come to rely on this notebook, as it contains in an 
organized and easily-accessible fashion all of the pertinent information used by the 
attorney.  The notebook should contain the attorney’s Contacts and To-Do lists, legal 
research, pretrial motions, evidence to be presented, draft outlines for opening 
statement, direct examination of each witness, cross-examination of opposing witnesses, 
and closing arguments.  Each section should be separately divided within the trial 
notebook.   
 

The pretrial motions section should contain the actual motions you argued, or 
will argue.  Similarly, the legal research section should contain relevant statutes, as well 
as legal memoranda on anticipated issues in the trial. In your Exhibit List, you should 
arrange documentary evidence chronologically in the order in which you intend to 
introduce them at trial.  This will allow you to find what you are looking for when you 
need it.  Having a document that you cannot find during trial is the same as not having 
the document at all.  
 
 3. Interviewing Witnesses In Anticipation Of Trial 
 

It has not traditionally been part of Kosovo’s legal culture for attorneys to 
interview witnesses prior to trial.  For this reason, the concept of “pre-trial witness 
interviews” will probably seem foreign to many Kosovar practitioners and judges.  With 
the introduction of the PCPCK, however, pre-trial witness interviews are no longer 
prohibited.13  Indeed, effective and ethical pre-trial witness interviews will become part 
                                                 
12 See generally Articles 314, 315, 358, and 359 of the PCPCK. 
13 Article 158(1), for example, provides that a party may summon a witness if there is a “likelihood” that 
the witness may be able to present relevant evidence.  Only by interviewing that witness will the parties 
be able to determine whether the witness is in fact able to present such relevant evidence.  Similarly, 
Articles 3 and 13 of the European Convention on Human Rights, as interpreted by the European Court of 
Human Rights, requires the government (and  therefore prosecutors) to fully investigate criminal cases.  
See generally Tanrikulu v. Turkey, 1999-IV EUR. Ct. H.R. 459, 487-88 (T]he duty to investigate is not 
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of every successful prosecutor’s and defense attorney’s routine as the Code and the 
adversarial mode become more widely understood. 14  Effective trial attorneys 
understand the importance of explaining to the witness what the experience of testifying 
will be like, and of making sure the witness understands the questions and the trial 
attorney understands the full extent of the witness' knowledge.  This will help stream-
line the trial, avoid unnecessary waste of time, and prepare the witness for the often 
difficult and unfamiliar experience s/he is about to face. 
 

While prosecutors can to some extent compel witnesses to appear before them 
and make statements,15 no witness can be compelled to meet with the defense attorney 
to discuss the case prior to trial.  It is nevertheless incumbent on the attorney to seek an 
opportunity to speak to potential witnesses so that the court’s time is not wasted with 
potentially unnecessary questioning.16  That being said, a word of caution is in order:  
Lawyers must be very careful and conservative when conducting these meetings, as their 
adversaries in cross-examination will naturally, and appropriately, inquire about the 
substance and nature of the discussions that occurred between the defense 
attorney/prosecutor and the witness.  The purpose of these inquiries by opposing 
counsel is to determine whether any inappropriate pressure was exerted on the witness, 
or whether the witness has changed his or her version of events because of the interview.   

 
In light of the above, the best and most ethical way to open pre-trial witness 

discussion is to instruct the witness that s/he is only expected to tell the truth, and that 
you are in no way attempting to coach or alter the witness’ testimony.17 Thus, even if 
opposing counsel during cross-examination claims that a particular witness met with 
you prior to the trial, you can avert this attack during his or her re-direct by simply 
asking the witness what your first and main instructions to him/her were (namely, to 
only state the truth).   
 

a) General Guidelines for Pre-Trial Witness Interviews 

                                                                                                                                                             
confined to cases where it has been established that the killing was caused by an agent of the State ….”); 
see also A. Mowbray, “Duties of Investigation Under European Convention on Human Rights,” 51 ICLQ 
437 (2002).  Prosecutors should argue that, in order to comply with the affirmative obligation to 
effectively and fully investigate a case, the prosecutor must assure him or herself personally of the 
veracity and accuracy of the information provided by the various witnesses.  See also Article 237 
(providing for court-imposed fines or imprisonment for unjustified failure to comply with prosecutor’s 
summons); Article 237(4) (holding that the presence of the defendant and the injured party will be at the 
discretion of the public prosecutor). 
14 Note that Kosovo’s ethics code for attorneys is in conformity with this suggested practice. 
15 See Article 237 of the PCPCK (providing for court-imposed fines or imprisonment for unjustified 
failure to comply with prosecutor’s summons). Pursuant to Article 237(4) of the PCPCK, the presence of 
the defendant and the injured party will be at the discretion of the public prosecutor. 
16 See Appendix V for some general interview guidelines and suggestions that should be helpful to 
investigators and/or prosecutors. 
17 It may in fact be advisable for prosecutors’ offices to develop a short written letter summarizing these 
reciprocal expectations, and having the witness sign the letter prior to the commencement of the 
interview.  That way, there can be no subsequent questions as to what the instructions were. 
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What follows are some general guidelines to conducting proper pre-trial witness 

interviews in conformity with Article 155 of the PCPCK.18  It is important to meet with 
the witness at least one week before the trial in order to evaluate the witness' 
personality, knowledge and recollection of the relevant facts, and ability to verbalize his 
or her recollections.  During these sessions you should provide the witness with some 
suggestions on how s/he should handle him/herself before the court.  The witness is 
probably insecure.  S/he is appearing in a strange environment and is expected to 
perform under strange rules.  This is a handicap you must overcome on direct 
examination, and an advantage you have (and may choose to exploit) on cross-
examination.  To prepare your witness for this experience, generally go over the 
expected questions with the witness so that you cover the key points, the evidentiary 
foundations necessary to be established at trial, as well as any problem areas that might 
be encountered during the main trial. If the witness has made prior statements to the 
police, give the witness an opportunity to read the reports before s/he takes the stand.  
 

If you are going to ask a witness to work with an exhibit, chart, or other 
demonstrative aid, allow the witness to see the chart or model before the trial so that the 
witness will be more comfortable with the exhibit by the trial date. Make sure you show 
the witness any exhibits that will be introduced to him/her well before the witness takes 
the stand.  
 

It is also important to establish a good personal relationship with the witness by 
being considerate and pleasant to work with. Make arrangements to meet with the 
witness again right before the witness takes the stand. During this second pre-trial 
meeting, you should briefly go over the essential points, and answer any questions that 
the witness may have.  Anticipate evidentiary objections the adverse party may raise 
concerning your direct examination, and research the law so that you can present solid 
arguments to defeat them.  

 
There are also a variety of common-sense suggestions to the witness calculated to 

put a witness in the most favorable and persuasive posture: be at ease; dress neatly and 

                                                 
18 The provisions of Article 155 apply not only to questioning that takes place in court, but also to police 
and prosecution questioning (see Articles 203 and 235 of the PCPCK).  The prohibited means of 
interrogation include psychological as well as physical abuse, and forbid means which evade the 
witness’s will (e.g., by drugs or hypnosis), as well as means which overcome the will (e.g., by fatigue, 
gagging, torture, threats, or promises).  However, threats and promises involving the imposition or the 
withholding of lawful measures (e.g., severe authorized penalties, discretionary government benefits) are 
not forbidden.  The prohibitions of this paragraph are limited to ‘the defendant,’ but other provisions of 
the Code indicate that uncharged persons should also not be subjected to these coercive measures.  For 
example, paragraph 2 of this Article refers to “the subject of the questioning,” rather than “the defendant,” 
and Article 161 paragraph 4 of the PCPCK states that “a statement of a person who has been examined as 
a witness” is inadmissible if that testimony was obtained by means prohibited by Article 155 of the 
PCPCK.  The wording of Article 203 also suggests a broader prohibition—it states that Article 155 shall 
apply to “gathering of information from persons under Articles 201 and 202” of the PCPCK, and those 
articles include questioning of witnesses, not just suspects.  
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conservatively; listen to the question and do not answer it until it is completed; do not 
worry about where counsel is going on direct or cross-examination; just answer the 
questions honestly and truthfully.  By properly and thoroughly interviewing a witness 
prior to trial, you will be able to understand the evidence better and will be able to 
streamline your case for the court.19 
 
 
Some basic guidelines: 
 

• Never talk to a witness by yourself.  Always ask a colleague, officer, or other 
witness to be present.  This way, if you are later accused of threatening the 
witness, coaching the witness, or having engaged in any other misconduct, you 
have a third party who can vouch for your during the interview. 
 

• Although you may want to have a casual interaction with the witness, never say 
anything to the witness that you would not want to hear again from the witness 
stand or in some other formal forum. 
 

• Explain the trial process to the witness in simple and lay terms.  If possible, show 
the witness the courtroom so that the witness knows where to sit, and so that the 
witness can get more comfortable with the idea of testifying. 
 

• Give the witness a sense of the topics you will cover, and the order in which you 
will cover them. Do not, however, coach the witness or tell him or her what to say. 
Continue to emphasize that his or her job is very easy, because the only 
expectation you have for him or her is that s/he will tell the truth to the court. 
 

• Go over the key sequence(s) of events in whatever manner works for you and the 
witness.  This way you can narrow the scope of the direct examination, and can 
avoid wasting the court’s time with irrelevant or confusing questions. 
 

• Show the witness all exhibits that will be used during his or her testimony. 
 

• Talk about identification of the defendant or other witness, if the witness will be 
asked to do so.  Do not show the witness a picture of the defendant or other 
witness, but find out whether the witness thinks that s/he would be able to 
identify the person at issue in court if asked to do so. 
 

• Go over likely areas of cross-examination, and inform the witness about the 
purpose of the cross-examination.  Suggest to the witness that the witness should 
not be defensive or to argue with the attorney or with the court, but that this 

                                                 
19 A word of caution on note-taking is in order.  If you, or one of your associates, takes verbatim notes of 
what the witness says those notes may be discoverable.  If, however, your notes only related to your 
impressions and legal conclusions, then you will probably not have to hand them over as part of pre-trial 
discovery. 
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witness rather should politely answer the questions to the best of his or her 
ability.  Make sure that the witness understands that it is an imperative that s/he 
answers all questions truthfully.  Furthermore, advise the witness that if s/he 
does not understand the questions, s/he should simply ask the attorney to re-
phrase it – under no circumstances should the witness think it is ok to “guess” 
about what the attorney was actually inquiring. 
 

• Make sure the witness knows it is acceptable to say that s/he has spoken to the 
prosecutor or defense counsel in anticipation of trial.   

 
• Talk with the witness about what to do if s/he can’t remember something. 

 
• Make sure to talk about appropriate demeanor on the witness stand.  Tell the 

witness to act the same way with you as the witness does with the opposing 
counsel. 
 

• Provide answers to all remaining logistics questions your witness might have 
(i.e.; what do I wear?  where do I park?  where do I go when I get to the 
courthouse?  what time do I get there?  how long will it take?). 

 
b) Some Additional Thoughts On Handling Cooperative Witnesses  

 
While fact witnesses include anyone with relevant information concerning the 

crime, a special sub-set of this group includes “co-operative witnesses,” as defined in  
Article 298 of the PCPCK.  Attorneys must bear in mind that Article 299 of the PCPCK 
requires public prosecutors to submit a written application to a court to obtain an order 
formally declaring a person a cooperative witness.20  Note that, pursuant to Article 300 
of the PCPCK, any testimony of the cooperative witness must be either in writing in the 
language of the cooperative witness, signed by him or her, acknowledging its 
truthfulness, or recorded on audio- or video-tape. 21  Prosecutors must be sure to 
understand and follow the rather strict provisions of the Code so as not to jeopardize 
their case.    
 

                                                 
20 Paragraph 2 of this Article authorizes the prosecutor to make a “reasoned request” to ensure that the 
factual allegations included in the written application for a co-operative witness order are kept from 
“other parties and their legal counsel.” The concern here is for the safety of the co-operative witness and 
protection of his or her statement between the times s/he is declared a co-operative witness and the time 
s/he testifies at trial.   
21 Even though a defendant has not been granted the status of a co-operative witness as described in 
Articles 298-301 of the PCPCK, Article 302 of the PCPCK provides that a defendant may nonetheless be 
entitled to a waiver or reduction in his or her sentence, based upon the defendant’s voluntary co-operation 
resulting in the prevention of a criminal offense, or leading to the successful prosecution of a criminal 
offence. This waiver or reduction in punishment must be accomplished in accordance with Article 67 of 
the Provisional Criminal Code. 
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IV. THE MAIN TRIAL 
 

Now that you have a complete and nuanced understanding of your theory of the 
case and the full spectrum of facts relating to your case, have tendered the required 
discovery, have put together an order of proof and your trial notebook, and have 
addressed any outstanding witness issues, it is time to focus your thinking on the main 
trial. 
 

1. Opening Statements 
 
Though not explicitly mentioned in the criminal procedure code,22 and though 

presently not commonly part of the main trial, defense counsel and prosecutors should 
be proactive and begin to respectfully request that the presiding judge exercise his or her 
inherent power over the proceedings23 to permit the parties to present a short (no 
longer than 10-15 minute) opening statement prior to the formal presentation of 
evidence, and to supplement the formal reading of the indictment.24  

 
As is the case in the confirmation hearing where defense counsel and the 

prosecutor are permitted to give an opening statement, every judge (lay or professional) 
will benefit from a concise, thought-out, non-theatrical, and earnest opening statement 
that grabs the court’s attention and gets the court thinking about the most crucial 
aspects of the case. 

 
While we of course are aware of the current habit of preparing long “speaking” 

indictments in a narrative form, such indictments are not ideal and should be limited to 
the elements of the offence and the essential facts directly supporting the elements of 
the charge(s).  Moreover, the mere reading of the indictment does not necessarily give 
the court a firm understanding of what evidence the prosecutor or defense counsel 
intend to introduce, how that evidence fits the elements of the charge, what evidence 
and theories have emerged since the drafting of the indictment, what the defendant’s 
theory of the case is, and what weaknesses in the government’s case the defendant 
intends to point out in the course of the trial.  Opening statements, in short, are 
beneficial to the court and should therefore be made a common trial feature in Kosovo. 
 

The opening statement can be viewed as the first scene in a play, and it paves the 
way for a successful trial. It represents the attorney's first opportunity to persuade the 
court in the government or the defendant's favor. A trial attorney should develop the 
entire case during the opening, and show that the evidence will prove s/he should win 
the case. The opening is your first chance to tell the court about your theory of the case, 
and it must therefore be "alive," well organized, and persuasive, while not overstating 
the evidence. The theory of the case should be clearly and concisely presented. Highlight 

                                                 
22 See, for example, Articles 354-375 of the PCPCK (setting forth elements of the main trial, but not 
mentioning opening statement).  
23 See Article 333 of the PCPCK. 
24 See Article 357 of the PCPCK. 
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who the important witnesses are, and what you expect them to say. Further, you should 
identify the important documents/exhibits, and state what they will prove.  
 

Demonstrative evidence should be used during the opening if permitted by the 
court.  Demonstrative evidence consists of trial exhibits that are admitted in evidence or 
visual aids that will not be entered in evidence, but are simply used by a witness or by 
the attorney to explain matters relevant to the trial (such as a diagram of the crime 
scene, or a summary of certain financial transactions). Demonstrative evidence includes 
models, medical devices, diagrams, photographs, sketches, and objects at issue, as well 
as a variety of other items.  The use of demonstrative evidence usually grabs the court’s 
attention and has its interested.  Psychologists have determined that people learn much 
more through seeing and hearing rather than from hearing alone.25  Accordingly, 
demonstrative evidence should be used at trial to give the court a better understanding 
of your case.  
 

The opening statement can and should be prepared well in advance of its 
presentation, and it should be rehearsed. It is a skill that can be mastered with practice 
more readily than any other skill.  In organizing the opening statement, remember that 
judges tend to remember best what they hear first and last. Thus, present the strongest 
evidence in that order.  The opening statement should also be used to introduce the 
weak portions of your case and to defend against your opponent's case. This will take the 
wind out of the opposition’s sail and will enhance your credibility because you are being 
open and honest with the court. The “defensive” aspect of your opening statement 
should be sandwiched in the middle of your opening and should not take up more than 
10% of your presentation.  
  

The opening statement is one of the most crucial aspects of the main trial. 
Accordingly, it should be fully developed and adequately prepared.  In any event, do not 
read your opening. Use as few notes as possible. Do not rush through the opening. 
Instead, speak in a manner that is relaxed, easy to understand, and persuasive. A great 
opening statement will of course not win the case by itself; however, it will certainly set 
the stage for a successful outcome, and will provide the court with a clear roadmap of 
your case, as well as with a preview of how the evidence matches up (or fails to match 
up) with the elements of the charge.  
 

Some general guidelines for opening statements are: 
 

• Give a clear and concise explanation of the most important facts you will present 
to prove the defendant guilty beyond a reasonable doubt, or to argue for his or 
her acquittal.  Do not discuss in great detail what every witness might say. 
Opening statement is not the time to argue your case, but rather is the first time 
the court really hears about the case. Remember that the first impression is made 
only once.  

                                                 
25 See generally Sheryl Riechmann-Hruska, “Differences in Learning,” 24 Equity & Excellence 25-26 
(1989). 
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• Provide a roadmap of your case; refer to your case as the “evidence” or the “facts,” 

i.e. “the evidence will show/prove” or “the facts will show/prove.”   
 

• Your opening must answer the following six crucial questions “who, what, why, 
when, where, and how.”  

 
• Explain the facts chronologically.   

 
• Practice, rehearse, try out, and listen to your opening statements before you make 

them. Have a spouse, friend, or colleague who is available listen to your opening 
and provide his or her impressions. 
 

• Recognize the opening for what it is: a prologue or synopsis of a play, a blueprint, 
or a travel guide.  In conjunction with the evidentiary portion of the trial and the 
closing argument, the opening is the trial attorney’s application of the oldest of 
public speaking techniques: tell your audience what you are going to say, say it, 
and tell them what you have said. 
 

• It is better to understate your case, rather than overstate it.  You risk your 
credibility, and the other side will certainly point out things that you promised in 
your opening but were unable to establish at trial. 
 

• Do not be afraid to point the “accusatory finger” when referring to a defendant.  It 
shows you are confident enough in your evidence that you know the defendant is 
guilty.  Of course, do not overdo this, or else you will appear biased. 
 

• Fronting your case’s weaknesses enhances your credibility.  Explain, without 
vouching for the credibility of any witness, that the “the evidence will show” why 
confidential informants or accomplice witness/codefendant testimony is 
necessary, i.e. the police or law-abiding citizens could not penetrate the gang, and 
that the court “should consider this testimony with great care and caution, but 
this can’t be the sole basis to render guilty verdict.” Tell the court how you will 
corroborate these types of witnesses with non-tainted testimony and/or exhibits. 

 
An effective opening can be structured as follows: 

 
• “If the court please …” 
 
• An acceptance or rejection of the issues as defined by your opponent, plus any 

additional ones that you will raise. 
 
• A cohesive, succinct, and confident (but non-argumentative) reference to 

anticipated deficiencies in your opponent’s evidence, plus a likely summary of 
what your evidence will be.   
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• A conclusion, indicating that at the close of the case you request the court to 

render a verdict in favor of your client. 
 

Preparation for the opening starts prior to indictment.  Whether it is a proactive 
or a reactive case, you need to be thinking about your theory, your evidence/strengths, 
and your weaknesses/defenses.  Accept that you will be somewhat nervous when you 
start your case; this is normal and helpful because it keeps you sharp.   
 

Prior to beginning your opening statement, make sure you keep your counsel 
table clear of everything except for a rule book, a legal pad, pen, and the particular 
notebook section or folder that pertains to the part of the trial you are handling at a 
given time. You should avoid having books, papers, and pens spread out on your table, 
as this might send the wrong message to the court. If you limit the materials on the 
counsel table to a specific folder and note pad, you are sending a clear message to 
everyone in the courtroom that you are prepared and organized.  
 

Sample Summary of Prosecutor’s Opening Argument  
 

This case is about possession of a firearm by a convicted felon. The convicted 
felon who possessed the loaded “Beretta” 9mm firearm at issue in this case is this 
man ….  Mr. Shala. 
 
During the course of this trial you will hear the testimony of two police officers 
who will tell you what happened in the early morning of June 12, 2005.  Based on 
the reports and interviews with the officers, I anticipate that those officers will 
testify that…. [summarize the basic facts you believe the officers and other 
witnesses will establish] 

 
This is just a summary of the evidence you are going to see and hear during this 
trial, your honor(s).  There will be other evidence as well, and from all of this 
evidence you will be convinced beyond a reasonable doubt that the defendant, 
Mr. Shala, is guilty of the charged crime. 

 
 
 2. Direct Examination 
 
 Direct examination offers the examining attorney his or her first opportunity to 
begin presenting the testimony and evidence that the attorney believes is most relevant, 
and that will win the case for him or her. 
 

a) Preparing For The Direct Examination 
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The PCPCK provides for the direct and adverse/cross-examination of 
witnesses.26  The ability to examine witnesses in open court is the most basic skill of a 
trial attorney working within an adversarial system of justice.  Yet, a common criticism 
of trial attorneys is that they are unable to conduct proper, intelligent, concise, and 
purposeful examinations. 
 

The obvious purpose of any witness examination is to elicit information. 
Particularly for the prosecutor, who has the burden of proof, direct examination is 
vitally important, since the prosecutor must prove each and every element of the case. 
The testimony must therefore be clear and credible.  If the court does not understand it, 
or does not believe it, it is worthless. 
 

The basic format is an interrogative dialogue. Direct examination is your chance 
to tell the story of your case in the manner you believe will be most persuasive to the 
court. However, you should proactively evaluate the weaknesses of the testimony you 
will be eliciting. If you conclude that the testimony is very vulnerable on cross-
examination, you should consider not offering it because it might jeopardize your case. 
 

To properly prepare the direct examination you must review the law; determine 
what essential elements must be proven through each witness; and list for yourself the 
facts and elements that will be established through the witness.  Next, you should 
outline all of the key points that must come out through the testimony of each witness 
you are presenting at trial. This general outline should provide the solid foundation 
necessary for additional testimony, or the introduction of exhibits or demonstrative  
exhibits.  
 

It is fundamental that you prepare a separate file for each witness. The file should 
include your outline, copies of the exhibits that will be used with the witness, the 
relevant deposition or police record, trial subpoena, and any working notes you may 
have relating to the witness. 
 

During the trial, develop the direct examination through the use of 
conversational language. Avoid reading questions to the witness. You may have your 
outline present, but use it only as a reference and not as a script. Remember to guide the 
witness through the testimony so that s/he does not waste the court and opposing 
counsel’s time.  
 

One method of developing an effective direct examination is to imagine that you 
are a news reporter or investigator at the scene of a breaking story. Wipe out your 
knowledge the case, and attempt to become educated on the issues through the witness 
on the stand. Ask the types of questions a reporter or investigator would ask to become 
fully informed of what happened. This technique will allow you to view the case from the 
court's perspective. Remember that you may know everything about the case, but the 
court is hearing the full testimony/evidence for the first time at trial.  

                                                 
26 See Articles 362-373 of the PCPCK. 
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The court’s focus during direct examination should be on the witness and not on 

you.  The majority of questions should be open-ended, allowing the witness to provide 
the answer. If you are having a hard time formulating a proper question, start your 
question with the basics: “who, what, why, when, where, and how?”  
 

Although leading questions are generally not permitted on direct examination, 
there are some exceptions to this rule (see PCPCK paragraph 2 of Article 234, as well as 
Chapter IV(3) of this handbook).  Avoid repeating the witness's answer, and control the 
“habit” of making utterances such as “uh- huh,” “okay,” “alright,” etc.  Similarly, try not 
to jingle your keys or pocket change when questioning, to play with your pen, glasses, or 
to create any other physical distractions that will take the court's attention away from 
the witness. Stay focused on the questions, listen to the answers, and at all times appear 
interested and engaged.  

 
To the extent possible, try to open and close the direct examination with the 

strongest testimony. Psychologists have established that people remember best what is 
heard first and last (“the rule of primacy and recency”).27  Anticipate and localize the 
most troubling or harmful testimony in the middle of the presentation. Placing the 
difficult part of the testimony in the middle allows you to diffuse your opposition's 
anticipated cross-examination.  

 
b) Structuring The Direct Examination  
 
Sometimes you will want to structure your examination chronologically, starting 

at the beginning of the series of events which underlie the crime and walking through 
methodically to the arrest of the defendant (or even beyond). This works best for 
primary witnesses: case agents, cooperating co-defendants, etc. 

 
You may also consider starting in the middle of the story, emphasizing only a 

particular topic or piece of evidence. This works best for corroborating witnesses, 
evidence custodians, and the like. 
 

When To Call A Particular Witness – Some Considerations: 
 

• Call the witness when it makes sense, based on the way you have  
       organized your case. 

 
• Your direct testimony, and thus witness order,  should flow from your                  

      opening.     

                                                 
27 "Both social scientists and lawyers have long debated how the order in which information is delivered 
influences the listener. Researchers suggest that we are more likely to believe the presentation or message 
we hear first (primacy) and remember the presentation or message we hear last (recency)." Richard H. 
Lukas and K. Byron McCoy, “The Winning Edge: Effective Communication and Persuasion Techniques 
For Lawyers,” 114 (1993), citing Ronald J. Matlon, Communication in the Legal Process (1988). 
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• Consider issues of foundation.  Do you need certain facts in evidence  

                               before other testimony is admissible. 
 

• Be cognizant of how you must proceed to make the testimony 
interesting and persuasive: Do you need to get in a few pieces of 
evidence through an officer or evidence custodian first, so that another 
witness can use that evidence during her testimony? 

 
• Put strong witnesses in key spots –  First or last witness in the case, 

first witness after a weekend, etc.   
 

• Put your weak witnesses between strong witnesses. 
 

c) Conducting the Direct Examination 
 
As noted above, at the beginning of the examination you must go through the 

obligatory introductory questions concerning the identity of the witness.28  Thereafter, 
you move to the substance of the testimony.  If a witness gives you an answer you did 
not expect, do not let the court see your frustration or annoyance. Rather, remain 
professional and calm at all times. Although attorneys who wave their arms around and 
shout may feel they are passionately making their point, the reality is that they are 
distracting the court and witness with their unprofessional conduct. As with any skill, 
practice is the only sure way to achievement. The practice should be conducted with 
some guidelines in mind: 
 

• Prepare witness folders, complete with copies of exhibits and prior 
statements. 

 
• Know the elements you must prove and which witnesses will provide the 

key testimony. Have at hand your order of proof chart in which you list the 
elements, and in which you identify what each witness is going to say that 
will support that element. If a witness has testimony not related to one of 
the elements of the crime, or to a defense, that witness should probably 
not be testifying. 

 
• Do not waste the court’s time. Always have enough witnesses ready to fill 

the day.  Be organized.  Pre-mark your exhibits.  Test all equipment ahead 
of time -- and retest it every day. Take notes, especially of particularly 
good quotes so you can repeat them in closing. 

 
• Think about your questions ahead of time. You may write them out, but do 

not read them out in a monotone and mechanical voice. Rather, ask your 

                                                 
28 See Article 164 of the PCPCK. 
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questions in a natural, conversational tone, and be prepared to leave the 
“script” if the answers are  different than you expected. 

 
• Your questions should be short, simple, and understandable to the witness 

and court on both direct and cross-examination.  You must always 
remember to only ask one question at a time so that the question, and the 
subsequent answer, are clear to the witness and court.  On direct 
examination, the insecurity or anxieties of the witness will be increased if 
s/he does not understand your questions. 

 
• Use “looping” to emphasize particular parts of the testimony.  When you 

“loop,” you repeat all or part of a prior answer in the form of the next 
question. 

 
• Leading questions can be used for general background. 
 
• Develop the testimony gradually, and with sufficient detail.  This allows 

the court time to digest the testimony.   
 
• Use enough detail to tell the story and rebut prosecution or defense 

theories; but do not go overboard and create unnecessary inconsistencies. 
 
• Remember: the court is hearing most of this for the very first time! 
 
• Listen to the answers and be flexible. 
 
• Clarify points that did not make sense or are unclear. 
 
• Explain terms that may be unfamiliar to the court. 
 
• Be prepared to change topics briefly if the witness brings up a point 

requiring some follow-up. 
 
• Use transition statements to alert the court that you are shifting to a new 

topic.  (i.e. “Now I would like to turn to the morning of January 25" or 
“Let’s talk for a minute about your experience as an undercover officer.”) 

 
• Use repetition appropriately.  Do not bore the court by being unnecessarily 

repetitive. 
 
• Control the witness: Interrupt the “runaway witness” who is providing a 

rambling answer (i.e. “… let me just stop you for a moment to clarify a few 
points ...”) . 
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• Protect the witness: Anticipate cross-examination and organize the 
testimony to minimize vulnerabilities. Make sure the witness knows what 
to expect from cross-examination.   

 
• Protect the trial record: Make sure the witness’s answers are complete.  Do 

not use shorthand.  (i.e. Witness answers:  “Yes, it was that one.”  You 
follow up with:  “When you say ‘that one,’ are you referring to the yellow 
car that is pictured on Government’s exhibit 2?”) 

 
• Anticipate objections or evidentiary issues that may be raised by opposing 

counsel.  Advise the witness that once an objection is made, s/he must wait 
for the ruling of the court before answering.  

 
• Sound interested at all times.  If you’re not listening, the court certainly 

will not be! 
 
• Keep an eye on the court.  Gauge the court’s reactions and the court’s level 

of interest, and adjust accordingly. 
 
• Leave inappropriate emotions at home: No smirking at a great answer, 

and no panic or visible unease over a bad answer. 
 
• Keep the attention on the witness, not you.  Wear conservative, subdued 

clothing.  Keep your body language controlled. Do not rustle papers or 
move around unnecessarily. 

 
Sample Basic Direct Examination of Police Officer 

 
• Please state your name 
 

[Go through mandatory Article 164 questions]. 
 

• Where are you presently employed? 
 

• How long have you been so employed? 
 

• Are you assigned to a particular region?   
 

• What area does that cover? 
 

• Where were you assigned on [date]? 
 

• What were you doing on [date], at approximately [time of  
occurrence]? 
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• Did you get a call from the police dispatcher? 
 

• What was the dispatcher’s request? 
 

• Were you in a marked vehicle? 
 
•       Were you working alone? 
 
•       Were you in uniform? 
 
•       What did you do/what happened? 
 
•       Ever had contact with defendant before? 
 
•             What was s/he wearing/what did s/he look like? 

 
Ask the officer whether s/he can identify the defendant in 
courtroom, and ask the officer to describe what the defendant is 
wearing in court so that the official court record/transcript is 
clear that the officer identified the right person.  If the officer 
provides a positive identification, ask the court to verify on the 
record that the officer identified the correct person. 

 
•       What did you do with the gun that you recovered from [place of              

recovery]? 
 
•      What was defendant’s demeanor at the police station after his 

arrest? 
 

Vary your approach depending on who the subject of the direct examination is: 
 

i) Law Enforcement Personnel 
 

It is your obligation to ensure that law enforcement officers talk like real 
people.  Avoid “cop-talk.”  Make sure to explain terms of art (“reverse,” 
“takedown,” “sting,” etc.). Establish experience and expertise when 
necessary. Watch the “tone” of the testimony. No matter how convinced 
the officer is that the defendant is guilty, the prosecutor still has to prove 
it. Make strategic use of the officer. S/he can provide a good overview up 
front, or maybe serve as a summary witness at the end.  Maybe s/he needs 
to testify twice (with the court’s permission) to address specific issues. 
Don’t call every officer you possibly can. Think about what witnesses you 
need to get in all the evidence and to corroborate important points in the 
testimony.   
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ii) Third-Party Witnesses 
 

If an eye-witness, clearly establish the witness’ ability to perceive the 
events. Anticipate and deal with any inconsistencies among witnesses. 
Highlight witnesses with no personal stake in the outcome, or witnesses 
who are reluctant to testify. If the witness is a victim, deal upfront with 
issues of anger, revenge, etc. 

 
iii) Cooperating Defendants/Informants 

 
Lay it all out there for the court -- the good, the bad and the ugly. Discuss 
the individual’s criminal record, plea agreements, prior inconsistencies, 
drug use, anger at the defendant, etc.  Bring out the fact that the witness is 
aware of the consequences of testifying falsely. Consider whether a 
particular witness has too much negative background to be a witness for 
the government.  As always, bear in mind that the credibility of the judicial 
system goes on trial every time a prosecutor presents a case.  Corroborate 
the testimony, whenever possible, with pictures, documents, additional 
testimony from other witnesses, audio or video tapes, etc.   
 
If you have a tape recording of a particular criminal transaction and do not 
necessarily need the cooperative/civilian witness to introduce it, seriously 
consider keeping the witness off the stand to protect him/her.  Try to 
introduce the tape recording using a law enforcement official who was 
there when the tape was made, who knows the individuals involved, and 
who can establish the tape’s authenticity and probative value.   

 
iv)  Experts 
 
Article 363 of the PCPCK provides that an expert must provide an oral 
summary of his/her findings to the court.  However, if the expert is part of 
a “professional institution or public entity,” the court may decide that the 
expert(s) does not have to appear in person.  
 
The first objective in presenting an expert’s evidence on direct 
examination is to establish experience and expertise in an understandable 
way. Use visual aids, when possible, to explain complex or confusing 
testimony. Use every-day analogies when possible. Explain technical terms 
of art clearly, and listen for other words that need to be explained as the 
testimony progresses. Take your cue from the court. Deal with 
“professional witnesses” by bringing out compensation and/or number of 
times a witness has testified for a particular party (i.e. the government or 
the defense attorney).  Watch the “tone” of the testimony. You want to 
avoid sounding condescending.  

 



 

 31 

3. Leading Questions 
 

Because of the sometimes more restrictive Albanian and Serbian legal 
vocabulary, “leading questions” are widely misunderstood by Kosovar attorneys. In fact, 
leading questions are broadly understood to be “suggestive questions” or “capricious 
questions,” which are prohibited by the PCPCK (more specifically, by paragraph 2 of 
Article 234). To correct this misunderstanding, we must first examine  the distinction 
between “leading questions” and “suggestive and capricious” questions.  

 
“Suggestive or capricious” questions “proceed from the assumption that the 

defendant has admitted something s/he has not admitted.”29  A good example of such 
an inappropriate and impermissible question would be if the prosecutor during cross-
examination asks the defendant “is this the weapon with which you murdered Mr. 
Shala?,” even though he knows that the witness never confessed to murdering Mr. 
Shala.  In such a case the prosecutor’s questions lack any basis in fact, and they are 
therefore rightfully prohibited by the PCPCK. 

 
“Leading questions,” on the other hand, are based on actual facts in evidence, and 

are used (particularly on direct examination) to guide the witness’ narrative. They are, 
for example, based on previous statements of witnesses or the defendant, or on facts 
that emerged during the investigation. Furthermore, the purpose of leading questions 
during cross-examination is to point out inconsistencies in prior statements, or 
inconsistencies between the witness’ statement and other evidence, in a focused and 
time-saving manner that limits the witness’ ability to avoid or deflect the question that 
was posed.  An example of appropriately leading questions during cross-examination 
would be if the prosecutor asks the defendant as follows:  

 
Question:  You said previously that at the time when the crime was committed, 

between 12:00 – 13:00, you were at Restaurant Rron in Veternik for 
lunch, correct?  

 
Answer:  Yes.  
 
Question:  You also mentioned on direct examination that you saw Mr. Rama  

on the same day at Dragodan at 12:55, correct? 
 
Answer:   I have always had a hard time with times and dates.  When I said 

that I said that I saw the defendant at the same time I was at lunch 
at a different location, perhaps I was …. 

 
Question:   Please answer the question:  Did you say that you saw the defendant 

at Dragodan at 12:55? Yes or no? 
 

                                                 
29 Paragraph 2 of Article 234 of the PCPCK.  
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Answer:  Yes.  
   
By conducting the cross-examination in such a leading manner you have pointed 

out for the court the inconsistency of the defendant’s/witness’ testimony, thereby 
directly and appropriately attacking his credibility in the eyes of the court. Defense 
counsel can of course always ask additional questions on re-direct examination,30 but 
the use of leading questions formulated on facts in evidence helps efficiently guide the 
witness’ testimony, and directs the courts’ and witness’ attention to the specific, and 
important, inconsistencies in the witness’ testimony, and in so doing avoid redundancy 
and waste of time, while advancing the search for truth. 
 
 

4. Introducing Exhibits Into Evidence 
 
 Inexperienced attorneys too often spend the bulk of their time focusing on what 
witnesses to call, how to structure their witnesses, and how to argue their case.  In the 
process, they frequently pay insufficient attention to properly introducing exhibits, 
testimony, and tangible objects into evidence.   While identifying and securing 
persuasive, probative evidence is of course crucial to trial success, it is only part of the 
puzzle.  If the court does not fully understand what makes the particular items of 
evidence probative, or if the court rejects certain items of evidence as not meeting the 
standards set forth by Articles 152-157 of the PCPCK, then having identified and 
collected the evidence will essentially have been pointless.  It is therefore incumbent on 
the attorney to follow the guidelines set forth below so s/he can be sure the court 
understands why the evidence being presented is in fact relevant and authentic, and why 
it should therefore be admitted under the Code. 
 

a) General Rules of Admissibility 
 

Article 152 of the PCPCK, consistent with the Civil Law traditions of Kosovo and 
countries in the region, provides a general preference in favor of admissibility of all 
relevant evidence, and gives broad discretion to the court to decide on the relevance, 
probative value, and weight of particular items of evidence.  However, some evidence is 
deemed inadmissible by provisions of the Code.31  The court is granted the power to 
reject requests to admit certain evidence not only on the grounds of irrelevance or 
repetition, but also if the introduction of such evidence is unnecessary because the 
matter is common knowledge.  The court may further reject such requests if the 
evidence is inappropriate, or if the court determines the request to be motivated by a 
desire to cause delay.   
 

To be admissible, evidence must be (1) relevant, (2) material, and (3) credible.   

                                                 
30 See Article 165(1).  See also Chapter IV(6). 
 
31  See, e.g., Article 153 of the PCPCK. 
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b) Relevance 

  
Evidence is relevant when it has any tendency in reason to make the fact that it is 

offered to prove or disprove either more or less probable.  To be relevant, a particular 
item of evidence need not make the fact for which it is offered certain, or even more 
probable than not. All that is required is that it have some tendency to increase the 
likelihood of the fact for which it is offered.  Weighing the probative value of the 
evidence is for the court, and although a particular piece of evidence, standing by itself, 
may be weak, it will be admitted unless it is otherwise incompetent or inadmissible.  For 
example, if the fact to be proved is that the defendant inflicted grave bodily injuries  to 
the victim in a fight, testimony by an eyewitness to the act would clearly be relevant, but 
so would testimony by a witness who heard the plaintiff and the defendant exchange 
angry words on the day before the fight.  
 
 c) Materiality 
 

Evidence is material if it is offered to prove a fact that is at issue in the case. For 
example, if I offer the testimony of an eyewitness to prove that it was warm on the day of 
the fight, that evidence may be relevant to prove the fact for which it is offered, yet the 
fact that it was or was not warm may be immaterial to any of the issues in the case. 

 
d) Credibility 

 
Evidence is credible if the proof that is being offered meets certain traditional 

requirements of reliability.  Put another way, determining whether evidence is credible 
is determining whether there are sufficient indications that the testimony should be 
believed, or that the evidence is what it purports to be (that it is authentic).   

 
e) Establishing the Necessary “Foundation” To Admit Evidence 
 
The process of making a preliminary showing that the evidence is relevant, 

material, and credible, and that it meets any other prerequisites of admissibility, is 
called establishing the necessary “foundation” for admission of the evidence under the 
PCPCK.  When an objection is made that an answer to a question, a document, or a 
thing lacks the “proper foundation,” what the objector is really saying is that a showing 
of competence, or of another prerequisite of admissibility, has not yet been made.   

 
Current Kosovar trial practice does not consistently incorporate the concept of 

laying a proper foundation for admissibility.  While it has not been part of Kosovar legal 
culture to explicitly discuss whether the proper foundation for the admissibility of 
evidence has been laid, the new Code requires that attorneys develop competence in this 
area.   A failure to do so may result in an adverse decision, or subsequent reversal on 
appeal. 
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In order to succeed in a case, the trial attorney must present all useful and 

relevant documentary and other physical evidence (murder weapon, fingerprint, etc.) at 
trial.32  Before this type of evidence may be introduced, however, certain evidentiary 
foundations must be established33.  
 

Regardless of the type of evidence -- whether records, bills, photographs, letters, 
diagrams, or charts – an attorney must lay the proper foundation before the documents 
may be moved/entered into evidence at trial.34  The court must assure itself that the 
proposed evidence is relevant, material, and credible, and that it has probative value.35 
Issues of admissibility may be raised by the parties, or by the court on its own motion.36 
Applications to admit evidence that is duplicative, superfluous, irrelevant, 
inappropriate, that is unobtainable, or whose admission is sought for purpose of delay, 
will be rejected.37  Once evidence is ruled inadmissible, the court may not base its 
decision on it.38  The trial court must support its ruling, and a party is permitted to 
subsequently appeal the trial court’s evidentiary rulings.39 
 

A trial attorney who has developed a sound theory of the case and who has 
carefully examined the strengths and weaknesses of her/his case will know exactly what 
evidence s/he intends to introduce, and will understand what each piece of evidence 
adds to the elements s/he is trying to prove.  A prepared trial attorney will therefore 
accept the invitation to present potential evidentiary issues to the court before trial.40    
This not only saves the court’s time, but also ensures a careful examination of the 
evidentiary dispute.  It further will allow the attorney to go to trial with a full 
understanding of what evidence s/he will be able to introduce and rely on in making his  
or her case.   
 

                                                 
32 See Articles 152-157 of the PCPCK (general rules of admissibility); see also Article 239 (defendant’s 
right to have evidence collected); Article 367(2) (presenting physical evidence to witness/expert); Article 
378(2) (use of exhibits during closing argument). 
33 See Article 154(6) of the PCPCK (dealing broadly with foundation, and with the ability to establish 
proper foundation for admissibility later in trial if it is lacking earlier). 
34 See generally Articles 152 – 156; 264; 319 of the PCPCK (governing admissibility of evidence). 
35 See Article 152(2) of the PCPCK. 
36 See Article 154 of the PCPCK.   
37 See Article 152(3) of the PCPCK. 
38 See Article 153(2) of the PCPCK.   
39 See Article 154(3) of the PCPCK. 
40 Although Article 154 mentions that evidentiary challenges should be brought “at the time when the 
evidence is submitted to the court,” it also refers to the confirmation proceeding, and Article 154(3) 
specifically allows appeals of evidentiary rulings if the ruling on admissibility is “rendered in the pre-trial 
stage of the proceedings ….”  It is therefore advisable to give the court advance notice of evidentiary 
issues, and to if possible file written motions concerning evidence in which the attorney can carefully and 
fully lay out his strongest argument(s).   
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Another general rule worth remembering is to always show physical evidence to 
the trial court prior to handing it to the witness.  Failure to do so will virtually always 
result in a very negative reaction from the court.   
 

In order to present your evidence in the most persuasive and logical manner, 
consider the following reliable approaches: 

 
i) Business Records 

 
You should ask the following questions in order to establish the foundation for 

business records, and to establish their relevance and probative value:  
 

• Are you familiar with Exhibit “A” (business records)?  
 

• Can you identify these documents?  
 

• Were these documents prepared by you or your colleagues in the ordinary 
scope of the business of your company?  

 
• Where are these documents stored after they are prepared?  

 
• Where were these documents retrieved from?  

 
• Is it a regular part of your business to keep and maintain records of this 

type?  
 

• Are these documents of the type that would be kept under your custody or 
control?  

 
• Based on your previous testimony, is the information contained in the 

documents correct, and was it correct on [date document was created]? 
 

• “Your honor, we offer this exhibit into evidence pursuant to Article 152 of 
the PCPCK.”  

 
ii) Tape Recordings  
 
You should ask the following questions in order to establish the foundation 

for tape recordings:  
 

• Have you had the opportunity to hear the voice of Mr. Shala before?  
 
• Tell us how you are familiar with Mr. Shala's voice?  
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• How many times have you heard his voice?  

 
• Have you heard the recording marked as Exhibit "B" for identification?  

 
• Do you recognize the voice?  

 
• To whom does the voice belong?  

 
• “Your honor, we offer this exhibit into evidence pursuant to Article 152 of 

the PCPCK.” 
 

iii) Photographs 
  
You should ask the following questions in order to establish the foundation 

for photographs:  
 

• I am showing you what has been marked as Exhibit "C" for identification. 
Do you recognize what is shown in this photograph?  

 
• Are you familiar with the scene (person, product, etc.) portrayed in this 

photograph?  
 

• How are you familiar with the scene portrayed in the photograph?  
 

• Does the scene portrayed in the photograph fairly and accurately represent 
the scene as you remember it on (date in question)?  

 
• “Your honor, we offer this exhibit into evidence pursuant to Article 152 of 

the PCPCK.” 
 

iv) Authenticating a Signature 
 

    You should ask the following questions in order to establish the foundation                  
for a signature:  

 
• Are you familiar with the signature of Mr. Shala (the person who signed 

letter)?  
 

• How are you familiar with Mr. Shala’s signature?  
 

[Show the witness plaintiff's Exhibit "D" for identification.]  
 

• Do you recognize the signature at the bottom of this letter?  
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• Whose signature is it?  

 
• “Your honor, we offer this exhibit into evidence pursuant to Article 152 of 

the PCPCK.” 
 

v) Authenticating a Handwritten Document   
 

You should ask the following questions in order to establish the foundation for a  
    handwritten document to be admitted into evidence:  
 

• Are you familiar with the handwriting of Mr. Shala?  
 

• How are you familiar with Mr. Shala's handwriting?  
 

• I show you Plaintiff's Exhibit "G" for identification.  
 

• Do you recognize the handwriting in this document?  
 

• To whom does it belong?  
 

• “Your honor, we offer this exhibit into evidence pursuant to Article 152 of 
the PCPCK.” 

 
vi) Diagrams and other Demonstrative Exhibits41 
  
You should ask the following questions in order to establish the foundation 

for diagrams and other demonstrative exhibits:  
 

• I am showing you what has been marked as Exhibit "E" for identification. 
Are you familiar with the area located at House #16, Mother Teresa Street 
in Pristina, Kosovo?  

                                                 
41 The foundation that must be laid prior to the introduction of diagrams and demonstrative 

exhibits into evidence is that testimony establishing that the exhibit will assist a witness in explaining his 
or her testimony. By permitting the court to more fully understand the value of the testimony of a witness, 
the demonstrative exhibit enhances the probative value of the testimony. The countervailing arguments on 
the question of relevance are that the exhibit raises collateral issues, wastes time, or is unduly prejudicial. 
In ruling on the use of visual aids, courts employ the classic relevancy balancing test, meaning the use of 
such aids is discretionary with the court. Most judges are inclined to permit their use as aids to 
understanding witness testimony if they will not unduly emphasize that testimony.  This will greatly 
increase the court’s understanding of what the evidence you will actually show. Moreover, it directs the 
court’s attention to important evidence, and allows the court to recognize it once it is introduced during 
trial. 
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• How are you familiar with this area?  

 
• Based on your familiarity with the area, can you tell us whether the scene 

depicted in this diagram fairly and accurately represents the area as you 
recall it on the date in question?  

 
• “Your honor, we offer this exhibit into evidence pursuant to Article 152 of 

the PCPCK.” 
 

vii) Alternatives/”Generic Foundation”  
 

If you are "stuck" in attempting to introduce documentary evidence at 
trial, but do not remember how to do it, just recall the basic steps necessary to 
establish an evidentiary foundation: 

 
• Establish that the witness is familiar with the document that you are 

attempting to admit into evidence.  
 

• Have the witness authenticate the document.  
 

• Establish that the document is what it purports to be.  
 

• Demonstrate the documents relevance to the case.  
 

• Move exhibit into evidence pursuant to Article 152. 
 
After you have accomplished the above steps, chances are you have laid the 

proper foundation for the exhibit to be admitted into evidence. You should then simply 
offer it as your next exhibit in the case, and proceed on the assumption that the court 
will accept your foundation as adequate.  
 

5. Adverse Examination/Cross-Examination 
 

Cross-examination, which is also known as “adverse examination,” is a newly-
established right of an attorney under Kosovo law.42  While the concept of adverse or 
cross-examination may be new to Kosovar attorneys and judges, it is a skill with which 
those practicing law under the PCPCK must become very familiar.   
 

a) The Purpose of Cross-Examination 
 

 

                                                 
42 See generally Articles 163-165; 362; 370; 372 of the PCPCK.  See specifically Article 165(1). 
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Article 234 of the PCPCK deals with examination of the defendant by the public 
prosecutor, and requires “full respect for the dignity of the defendant” (paragraph 1).  
The Article further requires that the questioning be conducted by the prosecutor in a 
“clear, distinct and precise manner” that does not assume facts have been admitted by 
the accused which have not been so admitted.43  Although the witnesses who are being 
confronted are examined separately, they may be kept under oath, and questions may 
alternate between them.  Article 165 further provides that, after the prosecution and 
defense have finished questioning each of the witnesses proposed by one or the other, 
the presiding judge and members of the panel have broad discretion to ask any question 
they “deem necessary for further clarification of the case.” 
 

As was the case with direct examination, the goal of effective cross-examination is 
to provide factual support for the theory of the case being advanced by the party 
conducting the cross-examination.  Cross-examination can strengthen your case in three 
general ways:  (1) it can reveal factual support for your theory of the case that would 
otherwise not be available because, for example, the witness was unwilling to speak to 
you at the pretrial phase; (2) it can seek to bring out information supportive of the 
evidence brought out on your direct examination of other witnesses by, for example, 
demonstrating that your witness’s recollection on certain important facts is consistent 
with that of the person being cross-examined; and (3) it can seek to demonstrate that 
the witness being cross-examined should not be believed because, for example, s/he has 
a faulty memory, is biased against your client, etc.  The way you structure and conduct 
your cross-examination will therefore depend in large part on what type of evidence you 
are seeking to elicit. 

 
Very Basic Cross-Examination of Family Member to Show Bias or Lack of 

Knowledge 
 
 
Q:  You love your son, don’t you? 
 
A:  Yes. 
 
Q:  You are not with him 24 hours a day, right? 
 
A:  No. 
 
Q:  You are not with him 7 days a week, right? 
 

                                                 
43 Note also that a defendant’s statement obtained in violation of the provisions of Articles 229 to 236 
(regulating questioning by the prosecutor or by police acting under the prosecutor’s orders) is 
inadmissible to support the prosecution’s case at trial, but may be admitted, pursuant to Article 372 
paragraph 2, to challenge the defendant’s credibility when s/he has made a statement at the main trial 
which is inconsistent with his illegally-obtained pretrial statement. 
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A:  No. 
 
Q:  You are not drug dealer, right? 
 
A:  No. 
 
Q:  You don’t like drugs, right? 
 
A:  No. 
 
Q:  And you don’t like drug dealers? 
 
A:  No. 
 
Q:  Would you be disappointed if you found out that your son was drug dealer? 
 
A:  Yes. 
 
Q:  Does your son know that you would be disappointed if you found out that he was 

a drug dealer? 
 
A:  Yes. 
 
Q:  You would not expect your son to tell you that he is involved in drug dealings, 

would you? 
 
A:  No. 
 
Q:  And you would not expect your son to engage in drug dealing in front of you, 

would you? 
 
A:  No, I would not. 
 

By following this simple line of questioning, you have essentially rendered the 
witness’s testimony much less credible because it established that the son, if he in fact 
engaged in drug dealing, would not have done so while his mother was present, and 
would have done what he could to prevent her from finding out about it.   
 

b) Cross-Examining On Prior Inconsistent Statements44  
 

One of the most effective ways of impeaching a witness at trial is through the use 
of prior inconsistent statements. Unfortunately, many trial attorneys do not know how 
to properly impeach using such valuable evidence.  This results in embarrassing 

                                                 
44 See Article 364 of the PCPCK. 
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situations for those attorneys, and in missed opportunities to reveal the weaknesses in 
an adverse witness’ recollection, motivation, etc.  

 
When a witness makes a statement at trial that is inconsistent with his or her 

prior statement(s), letters, etc., you should first highlight the question that was 
answered differently at trial. Make sure the trial testimony being impeached is a 
statement clearly inconsistent with the witness’ prior statement.  Many experienced trial 
attorneys find it very beneficial to create a chart for their personal use in which they set 
out the key prior testimony or statements of each witness was so that you can easily 
compare it with what the particular witness says at trial.   

 
Sample Excerpt from Past Testimony Chart 

 
 

January 31 Post-
Arrest 
Confession 
 
 
 
 
 
 
Co-defendant Musa 
was “mastermind” 
of drug deal.  
Transcript A at 45. 
 
 

March 3 
Interview with 
Prosecutor as 
Cooperative 
Witness 
 
 
 
 
Co-defendant Musa 
had no idea that 
drugs involved.  
Transcript B at 234. 

April 3 Second 
Interview with 
Prosecutor as 
Cooperative 
Witness 
 
 
 
Co-defendant Musa 
Participated 
knowingly in drug 
deal.  Transcript C 
at 77. 

Main Trial 
Testimony:45  

 
 
You should then ask the following questions:  

 
• Do you remember having given a statement to (name of person) regarding 

how the accident occurred?  
 

• Did you give that statement freely?  
 

• Who was present when you gave your statement?  
 

• When was the statement given?  
 

                                                 
45 No longer cooperative witness because of failure to tell truth. 
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o The witness should then be shown the exhibit and asked the following 
question: “I show you what has been marked as Government's Exhibit 
A for identification. Is this a copy of your statement?” 

 
o Finally, read the relevant portion of the statement, letter, etc. that 

directly contradicts the trial testimony of the witness, or ask the 
witness to read it her/himself.  

 
Impeachment through the use of documented inconsistent statements should be 

accomplished in an organized fashion, and must be performed smoothly and directly. 
The relevant pages and sections of the statement or letter should be marked and 
highlighted beforehand so as not to fumble through pages or lose control of the witness. 
There is nothing more impressive than to see an attorney properly impeach a witness 
through the use of inconsistent statements in documents or in a deposition. It is a very 
simple procedure to learn and, once mastered, will prove to be an effective means of 
cross-examining these witnesses at trial.  
 

c) Cross-Examining Expert Witness 
 

At trial, there may be nothing more challenging than cross-examining an expert 
witness. While the use of expert witnesses in Kosovo is still comparatively rare (except 
with regard to testimony concerning autopsies and ballistics), it is reasonable to expect 
that the use of experts will increase as the prosecutors and defense attorneys gain 
greater access to experts in computer technology, DNA, forensics, and the like.   
 

i) Some General Tips/Considerations 
 

A trial attorney should always cross-examine an expert witness. There is nothing 
worse then allowing an expert witness to give his or her  opinions without challenge. The 
court may believe that by failing to cross-examine the expert you have accepted the 
expert's opinion.  
 

The trial attorney about to cross-examine an expert witness needs to be very 
careful and well prepared prior to the cross-examination. One of the problems the trial 
practitioner encounters in attempting to effectively cross-examine an expert is that the 
expert usually controls the testimony by being very knowledgeable in the area s/he is 
testifying about. What makes it more difficult is that the trial attorney usually is not as 
well-versed in the subject as the expert. Nevertheless, an attorney can successfully cross-
examine an expert witness by carefully focusing on the weaknesses of the expert or of 
the expert's testimony and exposing them to the court.  
 

A trial attorney preparing to cross-examine an expert witness must first read and 
summarize the report or other prior statement(s) of the expert witness in the case. You 
will probably find many helpful items in the report or prior statement or testimony that 
will assist you in your case. Additionally, research whether the expert has written any 
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articles, books or editorials that may contradict his or her opinion in your case. Next, 
determine what school the expert has graduated from, and see if any of the professors 
that taught the expert have different opinions that may be introduced and compared to 
the expert's opinion at trial.  
 

ii) How To Prepare For The Cross-Examination Of An 
Expert 

 
While a trial attorney must be thoroughly prepared on the subject that will form 

the basis of the cross-examination, it is not advisable to directly challenge an expert 
within his or her field of expertise.  However, it is always very helpful to be 
knowledgeable in the area so that if the expert's testimony deviates from the accepted 
norm, you may expose him or her as a paid or otherwise biased advocate.  
 

The most effective way of beginning cross-examination is to put into doubt the 
expert witness's credibility. To do this, you should attempt to expose the expert's biases. 
The expert witness will either be biased because of friendship, money, or his 
relationship with the attorney or the attorney's client. Try to bring this to the court's 
attention by using short and precise leading questions. Attempt to point out, if possible, 
the disproportionate amount of time the expert spends in preparing for trial testimony 
compared to the amount of time s/he spends in his given field of expertise. Point out the 
number of times the expert has testified for one or the other side to reveal potential bias. 
 

After you have exposed the expert's bias, you should attempt to attack his or her  
qualifications. No matter how qualified an expert witness may be in a given field, there 
are probably levels in his field that the expert has not reached. For example, if the expert 
witness only has a Masters’ degree, you may point out that s/he lacks a Ph.D. in the 
given field. If applicable, you should point out that the expert witness has not published 
any articles in his learned field, or has not held any teaching positions in colleges or 
universities. Obviously, you need to discover this information before cross examining 
the expert witness. One way of learning this background information is by obtaining the 
expert's curriculum vitae or detailed resume well in advance of the trial.  
 

Another way of effectively cross examining an expert witness is by making the 
expert your witness. If you are able to have the opposing expert testify as to general 
principles that are consistent with your theory of the case, you will have succeeded in 
your cross-examination. While this may be very difficult to accomplish if the expert is 
honest and if the questions that you are asking are basic leading question which cannot 
be denied, you have a good chance of prevailing as the expert will have to admit the facts 
suggested in your question or appear foolish.  
 

Although you can see that there are many ways to effectively cross-examine an 
opposing expert, you should only choose two or three areas of attack at trial. If you try 
all of them you will probably make the cross-examination too lengthy or overly 
confusing, and may annoy the court. Moreover, the longer an opposing expert witness is 
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on the stand, the greater the likelihood that the expert will hurt your case. Therefore, 
when cross-examining the opposing expert, be prepared, be thorough, hit your two or 
three areas of attack, expose the expert's weak points, then politely thank the expert and 
sit down.  As with all cross-examination, be cautious about asking a question to which 
you do not know or cannot reasonably anticipate the answer. Be particularly cautious in 
those situations in which the only evidence on the point will be the unknown answer. 
 

6. Re-Direct Examination 
 

Following cross-examination, the counsel who called the witness may conduct re-
direct examination in order seek to clarify for the court testimony that was given during 
the witness's cross-examination.46  Attorneys, in order to avoid annoying the court and 
keeping a focus on relevant information, should strive to conduct re-direct examination 
to clarify only issues or facts brought out in the immediately preceding cross-
examination. It is sometimes more beneficial not to conduct it for a particular witness. 
The attorneys will have to pay close attention to what is said during the cross-
examination of their witnesses, so that they may decide whether it is necessary to 
conduct re-direct examination. 

 
If the credibility or reputation for truthfulness of the witness has been attacked 

on cross-examination, the attorney whose witness has been damaged on re-direct 
examination may wish to "save" the witness and control the damage that has been 
caused during cross-examination.  These questions should be limited to the damage the 
attorney thinks has been done, and should enhance the witness's truth-telling image in 
the eyes of the court. Only go back to points that really hurt you, or that need 
clarification after cross-examination.  Sometimes it is best to say “I have nothing, your 
Honor.”   

 
Consider that, if your witness is having real problems or becoming fatigued or 

agitated, your questions may only make it worse. If a witness has been impeached 
during cross-examination, counsel must evaluate whether to attempt to rehabilitate the 
witness on re-direct examination.  Here are some parting thoughts on redirect 
examination: 
 

• Be brief and to the point. 
 

• Use transitions to alert the court to the points you are clarifying. 
 

• Generally avoid new topic areas.  Re-direct examination and rehabilitation of a 
witness is not the time to rehash the direct testimony once again. 

 
• As always, do not ask a question if you do not know the answer. 

 
                                                 
46 See Article 165(1). 
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7. Closing Argument 
 

The closing argument is one of the most important parts of a trial, as the entire 
trial in a general sense leads up to the summation.47  During the closing argument, all 
of the evidentiary pieces must be brought together and the case should be presented in a 
strong, fluid, and persuasive manner. All points that help prove the elements 
establishing your theory of the case must be fully explained if you are a prosecutor, and 
the elements of the crime that from the defense perspective are most vulnerable must be 
attacked by defense counsel.   Moreover, under the PCPCK the defendant and the 
injured party are also accorded an opportunity to address the court, after which the 
prosecutor is permitted to respond.48 

 
The closing must be performed in a simple, yet precise way.  The goal of closing 

argument is to highlight the evidence that was introduced or came from the witness 
stand.  Your professionalism and control, as well as your knowledge of the facts and 
ability to truthfully and without exaggeration convey them to the court, will make the 
court want to listen to you, and will allow you to put everything together for the court.   
 

From the prosecutor’s perspective, you will want to tie the most relevant facts to 
the elements of the charged conduct. Do not bore the court by going over all the facts. 
Rather, spend 15-30 minutes simply going through the most important evidence 
adduced at trial, and demonstrate to the court how this evidence satisfies the 
government’s burden. 
 

As a defense attorney, you should use the closing argument to point out where 
the prosecutor has failed to present evidence on one or more of the required elements, 
or where the evidence presented is unreliable and untrustworthy.  To the extent the 
defendant has opted to present evidence, defense counsel should point out the evidence 
brought in, and convince the court that this evidence further undermines the 
government’s case.  

 
Consider using a chart that lists all of the elements of the particular charged 

crime(s), and using those elements as your outline. That way you can be sure you cover 
all of the essential elements. Of course, judges also have limited attention spans, so do 
not read in a monotonous voice from a piece of paper a summary of the evidence 
presented. By the time of the closing argument you should know the facts so well that 
you only need a rough outline. This will make your presentation more dynamic and 
persuasive, and will keep the court interested in what you have to say.   
 
The basic guidelines for closing arguments are: 

                                                 
47 See Articles 378-382 of the PCPCK. 
48 See Articles 380 (regarding injured party’s right to address court during closing argument) and 381 (providing 
that the accused has an opportunity to address the court) of the PCPCK.  The accused gets the last word.  See 
Article 381(4) of the PCPCK. 
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• Think about, prepare, modify, and rehearse your closing argument before trial, 

leaving sufficient flexibility to meet the exigencies of trial. 
 

• Base your closing argument on the key issues, the most important evidence, and 
the burden of proof in the case. 

 
From the standpoint of format: 
 

• Address the court and your opponent. 
 
• Tell the court your purpose — to summarize the facts and relate them to the 

issues in the case. 
 

 
• Make your argument. 
 
• Tell the court what its verdict should be. 

 
• Sit down. 

 
From the standpoint of delivery:  

 
• Do not shout, do not engage in personalities, do not tell the court what you 

believe, but act and speak as though you do believe, to the depths of your soul, 
every word you are uttering. If you are unable to do the latter, you should not be 
arguing the case. 

 
• Do no repeat in chronological order the testimony of each witness. Give the court 

some credit; the court has heard the witnesses. Put all of the facts elicited during 
the direct and cross-examination together into a cohesive and persuasive whole. 

 
V. CONCLUSION49 
 

As this handbook is being drafted Kosovo’s final status remains to be determined.  
But regardless of what political configuration Kosovo finds itself in, it cannot be doubted 
that, if Kosovo is going to survive and thrive, it will need strong rule of law and the 
                                                 
49 Although a detailed discussion of sentencing is outside the scope of this handbook, it is advisable in the case of 
conviction for both parties to prepare and submit written sentencing memoranda in which they state their respective 
positions, identify aggravating or mitigating circumstances in the crime and the defendant’s background, and argue 
for a particular sentence in accordance with law.  To the extent possible, a party’s written submissions should be 
accompanied by documentary evidence (such as medical reports, criminal histories, victim’s statements, etc.) in 
favor of the position being taken.  Judges need to have access to as much relevant information possible about the 
person about to be sentenced, and providing this in written form will set the tone for the sentencing hearing, and 
guide the court’s thinking on what sentence is most appropriate. 
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attendant institutions to foster regional stability, attract private investment, and 
generate employment.  Establishing a society based on the rule of law, in turn, requires 
talented defense counsel able and willing to advocate forcefully and fairly on behalf of 
their clients, as well as equally bright and bold prosecutors who are motivated to ensure 
that justice is done in every case they handle.   

 
Developing the various skills required for effective advocacy within the 

adversarial framework that is now part of Kosovo’s legal structure is of paramount 
importance to the long-term success of Kosovo’s democratic institutions.  Competent 
attorneys trained in effective advocacy indeed form the cornerstone of modern liberal 
democracies.  Future editions of this handbook will surely contain many amendments, 
alterations, and deletions consistent with evolving case law of advisory nature, and a 
developing sense of how the adversarial approach is to be accommodated within 
Kosovo’s existing legal structure and legal culture.  It is nevertheless the author’s hope 
that this handbook will provide Kosovo’s attorneys with a first practical summary of the 
skills required for effective courtroom advocacy.  Through practice and experience the 
reader will be able to build on the suggestions made here as s/he becomes increasingly 
comfortable with the courtroom skills that are the distinguishing features of today’s 
professional and competent attorney. 
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APPENDIX I – SAMPLE PROSECUTOR’S CONTACT & TO-DO LIST 
 
A. Contact Information: 
 
1. Prosecution Team 
 
R. Gashi, District Prosecutor (038) 248 842 (office); (044) 111 222 (cell);  (038) 555 

666 (fax) 
 
I. Gashi, District Prosecutor (038) 248 842 (office); (044) 111 222 (cell);  (038) 555 

666 (fax) 
 
2. Defense Team 
 
M. Shala, District Prosecutor (038) 558 842 (office); (044) 333 222 (cell);  (038) 

222 666 (fax) 
 
I. Shala, District Prosecutor (038) 558 842 (office); (044) 333 222 (cell);  (038) 

222 666 (fax) 
 
3. Potential Witnesses    
 
Witness:      Prosecutor Conducting Examination: 
 
Officer Beqaj      RG 
 
Officer Fetahu     RG 
 
Officer Avdiu      IG 
 
Cross-examination of defendant   RG 
 
B. To-Do List 
 
1.  Get voice exemplar from defendants. Have speak Albanian and Serbo-Croatian 

over phone and record so that voices can be compared.  
 
2. Issue subpoenas. On voice exemplars, see Article XX of the PCPCK . 
 
3. Go through transcripts and make sure use of code is consistent.
 
4. Prepare direct and cross-examinations of witnesses A & B. 
 
5. Get picture of parking lot where November 7, 2004, deal occurred. 



 

 49 

APPENDIX II – CASE TAG 
 

 
Case Name: 
Criminal No. 
Judge 
Defense Counsel: 
Name                                             Address                                                   Phone #s                         Fax # 
                                 
                                 
ACTION DATE 
Arrest  
Detention Hearing  
Indictment  
Confirmation of Indictment  
Trial Sessions  
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APPENDIX III – SAMPLE DETENTION HEARING FORM 
 
Factors Enumerated in Article 281: 
 
 
1.   Nature & circumstances of offense: 
 
 
 
 
 
2.   Weight of Evidence: 
 
 
 
 
3.   History/Personal Characteristics/Financial Resources of Defendant:  

 
(A) the person's character, physical and mental condition, family ties, 
employment, financial resources, length of residence in the community, 
community ties, past conduct, history relating to drug or alcohol abuse, criminal 
history, and record concerning appearance at court proceedings; and  
 
 

 
(B) whether, at the time of the current offense or arrest, the person was on 
probation, on parole, or on other release pending trial, sentencing, appeal, or 
completion of sentence.  

 
 
 
 

4. Nature And Seriousness Of Threat To Community:  
 
 
 
 

5. Lack of Viable Alternatives to Incarceration: 
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APPENDIX IV – EXHIBIT LIST 
 

 
 
 
Office of the District Public Prosecutor 
PP No. ***/06 
[Date] 
[Location] 
 
 
According to Article 303 of the Provisional Criminal 
Procedure Code, Public Prosecutor ______ hereby issues the following: 
 
GOVERNMENT’S EXHIBIT LIST 
 
The Government hereby submits its preliminary exhibit list. 
 
 

 
EXHIBIT NAME 

 
DESCRIPTION 

 
ADMITTED? 

 
THROUGH 

 
DEMONSTRATIVE 1 

 
Exhibit depicting importation 
and distribution chain 

 
 

Officer 
Beqaj 
 

 
DEMONSTRATIVE 2 

 
Map of area 
 
 

 
 

Officer 
Beqaj 
  

CALL LOG  
 
Computer Log of Phone Calls 

 
 

 
Officer 
Beqaj   

 
VALA 900 CELL PHONE 
RECORDS 

 
Phone Records 

 
 

 
Officer 
Beqaj   

 
RECORDINGS 

 
Tape of calls 

 
 

Officer 
Fetahu 

 
TRANSCRIPTS OF 
RECORDINGS 

 
Binder of transcripts 

 
 

Officer 
Fetahu 

 
BLOW-UP 1 

 
Photo of area 

 
 

 
Officer 
Avdiu 



 

 

APPENDIX V – EFFECTIVE INTERVIEWING TECHNIQUES 
 

 
a) Preliminary Matters 
 
Set up room/position chairs for maximum effect and close door to give sense of privacy. 
 
Greet interviewee.  
 
Warn interviewee about false statement penalties. 
 
Tell interviewee that honesty is most important thing. 
 
Let interviewee know that, if represented, s/he should take a break and talk to lawyer, or 
say “I would rather not answer that” than lie.  Reinforce that this is what lawyer would 
tell them to do. 
 
Collect clerical info.  
 
Establish defendant’s baseline behavior/mannerisms (questions about job, salary, 
family, health, etc.).  Neurolinguistic programming (observing eye/head movement for 
deceptiveness). 
 
b) Questioning 
 
 
(Noncustodial)  What is your understanding for the purpose of the interview with me 
today? 
(Custodial) Tell me everything you know about (crime)? 
 
 

Truth   -  Will use realistic and specific words; identify issues. 
 
 

Deceptive -  Will avoid realistic words, act guarded, may play dumb. 
 
 
Tell interviewee that we are investigating the [crime].  Ask, “did you do [crime]?” 
 

Truthful -  Spontaneous, sincere denial. 
 
 

Deceptive - Hesitation. 
 
“Who do you think committed the crime?” 
 
 



 

 
  

Truthful - Will offer help if able.  No problem with question.  Will give  
   names (though at times reluctantly); sincerely wants to help. 

 
 

Deceptive - Hesitation, evasive or challenging, delay.  Will not  give 
   anything.  Does not want to narrow the field.  

  
 
“Anyone you would vouch for?” 
 

Truthful - Will give names; helpful; no problem limiting scope of  
  investigation. 

 
 

Deceptive - Unhelpful; generally won’t vouch; “I don’t trust anyone.”  
Again, doesn’t want to narrow the field and make it easier for 
investigator/questioner – wants us to think of everyone as a 
potential suspect.  

 
“How do you feel about being interviewed concerning [crime]?” 
 
 

Truthful - Generally positive feelings or appropriately negative. 
 
 

Deceptive - More likely to express negative feelings; evasive  
response; “I’m no criminal; “I don’t like being questioned”; “I 
know you are just doing your job.” 

 
“Do you think that [incident] really was [a theft, arson, etc.]?” 
 

Truthful - Usually acknowledge that crime committed; view  
crime as real. 

 
Deceptive - Often suggest no crime; may offer non-committal 

  response (“Hard to say,” I don’t know,” etc.). 
 
 
“If accuser says [you, friend,  or family member], is s/he lying?” 
 
 

Truthful - Emphatic and immediate agreement “Yes!” 
 
 

Deceptive - May offer evasive response; qualified denial; “Maybe  
s/he is confused.” 

 



 

 
  

 
“Who do you think would have had the best chance to commit this crime?” 
 
 

Truthful - Will include him or herself. 
 
 

Deceptive - May open up investigation (“anyone”); may say nobody. 
 
“Why do you think someone committed [crime]?” 
 

Truthful - Realistic motives; general motives (drugs, financial  
   problems, etc.). 

 
Deceptive - Reluctant to discuss; “it could be anything” or “never thought  
   about it.”  

 
“Did you ever think about committing [crime], even though you didn’t go through with 
it?” 
 

Truthful - Will immediately deny such thoughts. 
 

Deceptive - May acknowledge occasionally having such thoughts  
   or offer qualified denial. 

 
“Tell me why you wouldn’t do something like this?” 
 
 

Truthful - Refers to personal traits (“on job ten years,” “not raised that 
    way”) or mentions personal traits and past accomplishments. 

 
 

Deceptive - Addresses future consequences and external circumstances  
(would get caught, don’t want to go to jail, already on 
probation). 

 
 
“What do you think should happen to a person who would do (crime)?  Why do you feel 
that way?” 
 
 

Truthful - Suggest harsh punishment, offer personal feelings (“person  
   should be locked up”). 

 
 

Deceptive - Will be lenient; offer conditional language and avoid 



 

 
  

personal opinion (“Depends on the reasons”; “if it is their 
first time, they should get probation?). 

 
“How do you think the results of the investigation/polygraph/handwriting 
examination will come out?” 
 

Truthful - Will confidently say they or their family  
 members/friends will be cleared. 

 
 

Deceptive - Qualified answer; personal opinion; single-worded response 
(“cleared,” “I don’t have control,” “I hope it comes out ok.”).  
“I don’t trust these machines,” etc. 

 
“Do you think the person who did this would deserve a second chance under any 
circumstances?  Why?” 
 

Truthful - No! 
 
 

Deceptive - More willing to give second chance; conditional language 
(“not up to me,” “depending on why they did it,” etc.).  Will 

avoid personal opinion. 
 
 
If appropriate, elicit an alibi account  
 
Tell defendant to go through events on relevant day 
 

Truthful - Non-chronological and consistent regarding factual detail.  
Will not be vague/general about whole day, but then know 

every detail about the time in question. 
 
 

Deceptive - Tends to be chronological because they have carefully  
   thought through alibi/what to say. 
 

Ask defendant to go through day in reverse order.  (It is relatively simple to fabricate a 
story in chronological order, but it is quite difficult to then repeat that same story in 
reverse if it is in fact fabricated). 
 
 
“Did you tell (loved one) about your interview with me today?  What was (loved one’s) 
response?  Did (loved one) ask if you did/knew about crime?” 
 
 

Truthful  - Will have told loved ones because no problem telling people. 



 

 
  

Wants opinion of loved ones. 
 

Deceptive - Hesitant to discuss with family.  “Nobody’s business.” 
 

Answer to second part of this question may also provide useful indication of 
opinion of close relation; if loved one has doubts about whether they did it, this 
is a good indication. 

 
[Step out of room for 5 minutes to “evaluate results”; let them stew for a while] 
 
c) Switch to Interrogation Phase if Enough Instances of Deception 
 
Stand in front of suspect and make statement of guilt (innuendo of evidence). 
 
Wait 3-4 seconds and observe behavior. 
 

Truthful - Sincere surprise/denial. 
 

Deceptive - Stalling or delaying “I’m sorry, what did you say?”    
 
Quick verbal transition. 
 

Sit down, lean forward on chair, begin theme. 
“In my experience coming clean is best option.  Facts only tell part of the story.  
What is most important are reasons.  Now if all you were doing is [something 
not so bad], then I could understand that.  On the other hand, if you were doing 
[something worse], then that tells me you are a bad person, etc.”  For example, 
say “if doing this for greed/to hurt victim, then you are bad . . . but you don’t 
strike me as that kind of person.  You strike me as person who did this because 
of need/no way out/circumstances.” 

 
Provides suspect with face-saver/excuse.  
 

Place blame on victim or on someone else.  Figure out what defendant likely to 
consider his or her (rationalized) reason for crime.  Contrast their reasons with 
worse reasons.  Keep on doing until get sense that defendant starting to bite. 

 
Also, inform that false statement is not your concern right now.   Remove 
anxiety about having lied previously. 

 
Look for sign that defendant is buying in to your theme and feels that your 
theme describes his or her reason for doing what they did.  

 
Once get acquiescence, repeat more specific alternative.  

 



 

 
 

“Did you do it for (bad) or did you do it for (really bad).  You seem like a good 
person.  I think you did it for (bad).  If you did it for (really bad) you should let 
me know, but I think you did it because of (bad).  Did you do it for (bad)?” 

 
End Interview on positive note if the interview went well, or on foreboding note 
if it appears that person still holding back. 
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