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B R I B E R Y

Breaking Down the FCPA and the Travel Act

BY T. MARKUS FUNK

T here can be little doubt that the Foreign Corrupt
Practices Act, and the emerging U.S. Travel Act,
are truly the ‘‘talk of the town’’ in corporate board-

rooms and law firms around the world. And for good
reason.

Addressing the issue of whether anti-bribery enforce-
ment is a mere ‘‘fad,’’ consider Assistant Attorney Gen-
eral Lanny Breuer’s Nov. 8, 2011, prepared comments
that highlighted the U.S. government’s ongoing dedica-
tion to enforcing its anti-bribery provisions and went to
considerable lengths to note that 2011, like 2010, has
been another year of record-breaking FCPA enforce-
ment actions, with more FCPA trials than in any prior
year and the longest prison sentence (15 years) ever im-
posed under the FCPA.

True, the government’s growing enforcement num-
bers largely speak for themselves and have been ex-
haustively analyzed by commentators in every time
zone. That said, the precise operation of the FCPA—let
alone its interaction with the Travel Act—are often
somewhat unclear even to many who actively advise on
this intricate subject matter.

T. Markus Funk is a partner at Perkins Coie
LLP and a member of the firm’s Investigations
& White Collar Defense group. Funk served
as an Assistant U.S. Attorney in Chicago for
10 years, is a member of the BNA Criminal
Law Reporter advisory board, and serves as
the Co-Chair of the ABA’s Global Anti-
Corruption Task Force. He can be reached at
mfunk@perkinscoie.com.

COPYRIGHT � 2012 BY THE BUREAU OF NATIONAL AFFAIRS, INC. ISSN 1559-3185

White Collar Crime Report™



To help erase the uncertainty for in-house counsel,
investigators, and others handling anti-bribery compli-
ance matters, consider the below practical decision
tree, tracing out the key questions to be answered in
any potential corruption case.

This chart graphically illustrates the particular ana-
lytical steps one must go through, explains how the
Travel Act’s prohibition on ‘‘private’’ bribery fits into
the overall anti-bribery puzzle, and in so doing provides
a ‘‘big picture’’ view of this legal framework.

The information contained herein is not, and should not be relied upon as, legal advice, and is not a substitute for qualified legal counsel.

WALKING THROUGH the FCPA and TRAVEL ACT’S ANTI-BRIBERY PROVISIONS
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The U.K. Bribery Act—Simplified

The source of additional concern for companies en-
gaging in transnational business, the U.K. government’s
much-anticipated Bribery Act of 2010 came into force
on July 1, 2011. This corruption statute, which

goes much further than the FCPA in terms of its extra-
territorial application, has for good reason been a ma-
jor topic of discussion in compliance and in-house
circles. Breaking down the basic analytical steps in
graphic format sheds light on the Bribery Act’s logic
and function.

Understanding the UK Bribery Act as it Relates to Organizations ( Section 7 )

The information contained herein is not, and should not be relied upon as, legal advice, and is not a substitute for qualified legal counsel.
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Although it is fair to say that the U.K. Bribery Act was
largely modeled on the FCPA, the U.K. Act is in many
ways different.
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Whether the U.K. Bribery Act will be enforced with
the level of vigor exhibited by the U.S. FCPA twin en-
forcers, the U.S. DOJ and SEC, remains an open ques-
tion. That said, it is critical for those active in the global
anti-corruption space to understand the scope and func-
tion of U.S. and U.K.’s key anti-corruption instruments,
and to be able to explain their similarities, differences,

and critical potential pitfalls to those engaging in, and
approving, the types of front-line business transactions
exposing even the most law-abiding transnational com-
pany to serious risk exposure from the conduct of com-
pany employees and third parties working for or on the
company’s behalf.

Is having robust corporate 
compliance program a defense? 

Yes, if the company can show that it had adequate procedures to promote compliance 
in place.

No, having a robust compliance programs do not provide a defense to liability. That said, 
having such a compliance program in place can result in a reduced fine under the amended 
Federal Sentencing Guidelines.

Is there a “local law” exception/ 
defense?

Yes, there is a defense if the foreign official is permitted or required under written local law 
to be influenced in his capacity as a foreign public official by the offer, promise, or gift.

Yes, an affirmative defense is available if payment to foreign official is lawful under written 
laws and regulations of foreign country.

What are the potential penalties? Unlimited fines for individuals and companies. Individuals may be imprisoned for up to 
10 years.

Anti-Bribery Provision:
For corporations, a fine per violation of up to $2M or up to twice the bribe paid or benefit 
sought or received, whichever is greater; for individuals, a fine of up to $250,000 or up to 
twice the bribe paid or benefit sought or received, whichever is greater, and up to 5 years in 
prison per violation.

Books and Records Provisions:
For civil violations, up to $150,000 for individuals and up to $725,000 for corporations, 
depending on the circumstances, and subject to regulatory inflation factors; for criminal 
violations, up to $25 million for corporations, and up to $5 million and up to 20 years in prison 
for individuals.
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