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COMMENTARY

Assessing the ambiguous status of tribal leaders and other  
traditional authorities under the Foreign Corrupt Practices Act
By Barak Cohen, Esq., and T. Markus Funk, Esq. 
Perkins Coie

One of the many definitional challenges 
facing Foreign Corrupt Practices Act 
practitioners worldwide is whether and under 
what circumstances traditional authorities, 
such as tribal leaders, qualify as “foreign 
officials” under the FCPA.1   

This is a particularly apt question because 
the Justice Department has increased the 
number of enforcement actions involving 
developing countries where traditional 
authorities routinely exercise considerable 
influence over social, familial and business 
matters.   

While surprisingly little has been said or 
written on this topic, past analysis has tended 
to conclude that traditional authorities 
should by default be treated as “foreign 
officials” even with respect to payments tied 
to the application of their ex officio authority.

This cautious advice is familiar to those 
accustomed to wading the murky waters of 
the FCPA.   

However, recent developments, including 
broad Justice Department guidance, 
persuade us that it is time for a nuanced 
assessment of this increasingly commonplace 
challenge.  

EXAMINING THE DEFINITION  
OF ‘FOREIGN OFFICIAL’

As at least one court and numerous lawyers 
have noted, the FCPA is no model of clarity.2   
For example, its anti-bribery provisions 
define a “foreign official” as:

[A]ny officer or employee of a foreign 
government or any department, agency, 
or instrumentality thereof, or of a public 
international organization, or any 
person acting in an official capacity for 
or on behalf of any such government or 
department, agency, or instrumentality, 
or for or on behalf of any such public 
international organization.3

So where do traditional authorities such as 
tribal leaders fit under this string of words?  
Neither the plain language nor the FCPA’s 

release” concerning the hiring of a member 
of a royal family of an undisclosed foreign 
country as a consultant to a U.S. company 
doing business in that country.  

The royal family member, who held no 
position in his country’s government, was 
hired, among other things, to introduce 
the U.S. company to the foreign country’s 
embassy, advise the company on cultural-
awareness issues in dealing with the 
country’s officials and businesses, and to 
identify business opportunities in the country.  

The Justice Department opined that “the 
royal family member does not qualify as a 
foreign official … so long as the royal family 
member does not directly or indirectly 
represent that he is acting on behalf of the 
royal family or in his capacity as a member of 
the royal family.”6   

The Justice Department further observed 
that “[a] person’s mere membership in the 
royal family of the foreign country, by itself, 
does not automatically qualify that person 
as a ‘foreign official.’”7  Rather, “the question 
requires a fact-intensive, case-by-case 
determination” turning on various factors:

•	 The	structure	and	distribution	of	power	
within a country’s government.

•	 A	 royal	 family’s	 current	 and	 historical	
legal status and powers.
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legislative history address this question.  
Nor have the FCPA’s enforcers offered an 
explanation of the law’s reach that might 
help clarify who qualifies as a foreign official.  

In the absence of clear language or 
guidance, courts are left to treat such issues 
as questions of fact dependent on multiple 
factors.4  

Indeed, the Justice Department and the 
Securities and Exchange Commission 
recently released FCPA guidance that is 
silent on the issue of the status of traditional 
authorities, such as tribal leaders.  This 
signals continued reliance on an expansive 
(some would say largely untethered) 
definition of “foreign official.”  

According to the FCPA’s twin enforcers, “the 
[act] broadly applies to corrupt payments 
to ‘any’ officer or employee of a foreign 
government to those acting on the foreign 
government’s behalf,” which includes “low-
ranking employees and high-level officials 
alike.”5  Such a broad proclamation offers 
scant comfort to practitioners tasked with 
providing clients nuanced analysis regarding 
the FCPA’s application to difficult-to-
categorize figures such as tribal leaders.

Perhaps the best guidance the Justice 
Department has yet offered on this question 
is found in a Sept. 18, 2012, “opinion  
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•	 The	individual’s	position	within	the	royal	
family.

•	 An	 individual’s	 present	 and	 past	
positions within the government.

•	 The	 mechanisms	 by	 which	 an	
individual could come to hold a 
position with governmental authority 
or responsibilities (such as royal 
succession).

•	 The	likelihood	that	an	individual	would	
come to hold such a position.

•	 An	 individual’s	 ability,	 directly	 or	
indirectly, to affect governmental 
decision-making. 

•	 Numerous	other	factors.8

This method of determination suggests how 
the Justice Department is likely to assess the 
status of traditional authorities in the future.  
Courts, left with little lawmaker guidance, no 
doubt will follow suit.

The enforcers can also be expected to look for 
evidence of connections between a foreign 
government and a leader’s tribe.

For example, prosecutors in United States 
v. Esquenazi obtained the conviction on 
FCPA charges of a defendant who allegedly 
paid bribes to the employees of a Haitian 
telecommunications company partially 
owned and purportedly controlled by the 
Haitian government in exchange for credits 
and reduced rates.9  (In the follow-up trial, 
the government changed tack and described 
the defendants as extortion victims.)

The legal theory underlying the conviction 
was that the bribed employees equated to 
“foreign officials.”  As evidence, prosecutors 
and the trial court pointed to the Haitian 
government’s allegedly close relationship 
with the company.  

Since the conviction is currently on appeal 
to the 11th U.S. Circuit Court of Appeals, it 
is possible that this aggressive definition of 
“foreign official” will ultimately fail.10  

In the interim, however, it is likely the 
government will rely on similar theories to 
argue that tribes administered or subsidized 
by their governments are mere proxies and 
that tribal leaders are therefore “foreign 
officials” for purposes of the FCPA’s anti-
bribery provisions.  

Comparison with the law regarding bribery 
of domestic public officials reinforces this 
position.  

In United States v. Boots, the 1st Circuit 
considered the status of officials of American 
Indian tribes with respect to domestic bribery 
statutes.11  The court held that an official of 
Maine’s Passamaquoddy Tribe qualified as 
a “public servant” under local bribery law 
because relevant state legislation treated 
American Indian tribes as the approximate 
equivalents of municipalities.12  Thus, each 
tribe’s officials qualified as “public servants” 
to the same extent that would be true of 
officials of a city or town.13  

Although imperfect, the analogy between 
tribal leaders under the FCPA and officials 
of American Indian tribes is apt in the Boots 
case.  Whether the enforcers and courts will 
draw on such an analogy in their efforts to 
identify “foreign officials” under the FCPA 
remains to be seen.

If they do, the result would reinforce a 
functional approach to assessing whether a 
tribal leader is operating as a foreign official.  
This functional approach would pivot on 
whether the leader exercises authority based 
on local law, traditional or ceremonial status, 
or his or her role as a community adviser.

ASSESSING ‘FOREIGN OFFICIAL’ 
STATUS OF TRIBAL CHIEFS 

Setting aside the broader systemic and due 
process question of the government forcing 
the public to read the legal tea leaves, we 
suggest some factors to consider in assessing 
whether a traditional authority such as a 
tribal leader potentially qualifies as a foreign 
official under the FCPA:

•	 Government	 membership/agency:	
Does the traditional authority hold him/
herself out as a member of, or agent 
for, the foreign government, whether 
at the national, regional, provincial or 
municipal level?

•	 Government-granted	 privileges	 or	
obligations: What are the traditional 
authority’s privileges and obligations 
under applicable local law?

•	 Formal/actual	 status:	 What	 is	 the	
traditional authority’s formal and de 
facto status?

•	 “Employee”:	 Can	 the	 traditional		
authority be said to be an employee of 
a state-owned or controlled entity or 
otherwise connected to a foreign official?

•	 Functions:	Does	the	traditional	authority	
perform purely ceremonial functions 
or is he or she empowered to perform 

traditional governmental functions (such 
as officiating at marriages, adjudicating 
land and other disputes, etc.)?

•	 Discretionary	authority:	Is	the	traditional	
authority’s permission or approval 
required by law (or in practice) in order 
to obtain permits, concessions or rights 
from the foreign government?

•	 Compensation:	How	does	the	traditional	
authority earn, and from whom is the 
compensation received?  

•	 Tribe	 subsidized	 or	 administered	 by	
government: Does a foreign government 
subsidize or administer the tribe or 
other traditional community?

CONCLUSION

Those looking for a bright-line rule allowing 
for predictable outcomes will be unsatisfied 
by the foregoing.  Regrettably, definitive 
answers are in short supply.  At a minimum, 
the reader is now armed with relevant 
questions to ask, the answers to which will 
help you provide your client with intelligent 
advice.   WJ
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