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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Criminal Case No.  12-cr-00447-WYD 

UNITED STATES OF AMERICA, 

 Plaintiff, 

v. 

1. MICHAEL VAN GILDER, 

Defendant. 

MEMORANDUM IN AID OF MICHAEL VAN GILDER’S SENTENCING AND  
MOTION FOR DOWNWARD VARIANCE 

 
 

 Defendant Michael Van Gilder, in connection with his upcoming sentencing, respectfully 

submits this sentencing memorandum and motion to vary.1  Other than the discussion below 

relating to the recommended sentence, Mr. Van Gilder has no objections to the June 12, 2013, 

Presentence Investigation Report (“PSIR”). 

 The 2007 charged conduct took place over a period of less than two months, when Mr. 

Van Gilder was a successful businessman, civic leader, and the 40-year-old father of two young 

girls.  See generally PSIR at page 22, para. 117 (recognizing that Mr. Van Gilder’s conduct “was 

                                                 
1 See generally United States v. Atencio, 476 F.3d 1099, 1101 n. 1 (10th Cir. 2007) (“[W]hen a court reaches a 
sentence above or below the recommended Guidelines range through application of Chapters Four or Five of the 
Sentencing Guidelines, the resulting increase or decrease is referred to as a ‘departure.’ When a court enhances or 
detracts from the recommended range through application of § 3553 (a) factors, however, the increase or decrease is 
called a ‘variance.’”) (en banc), overruled in part on other grounds by Irizarry v. United States, 553 U.S. 708 
(2008); see also Pepper v. United States,131 S. Ct. 1229, 1236 (2011) (holding that evidence of the defendant’s 
post-sentencing rehabilitation following remand may “support a downward variance from the now-advisory Federal 
Sentencing Guidelines range”); United States v. Rangel, 697 F.3d 795, 801 (9th Cir. 2012) (“A ‘variance’ . . . occurs 
when a judge imposes a sentence above or below the otherwise properly calculated final sentencing range based on 
application of the other statutory factors in 18 U.S.C. § 3553(a)”). 
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of limited duration and occurred almost six years ago”) (emphasis added).  As is evident from 

the over 40 heartfelt letters submitted on his behalf, Mr. Van Gilder throughout his life has been 

a decent and hard-working family man who has led an otherwise exemplary life and has  given 

much of himself to his community.  That said, and as Mr. Van Gilder at all relevant times has 

fully acknowledged, he in 2007 made several grievous mistakes, falling prey to a wholly 

uncharacteristic lapse of judgment.  But that misconduct does not tell the whole story.  Nor does 

it justify the prosecution’s puzzling attempt to use this case, and this defendant, to seek one of, if 

not the, harshest sentences on the books for comparable insider trading cases. 

 Given (1) Mr. Van Gilder’s deep remorse and shame triggered by the harm he knows his 

conduct has inflicted upon his family, friends, and community; (2) the severe consequences Mr. 

Van Gilder faces as a convicted felon; (3) the extraordinary and difficult-to-repair damage to his 

personal and his family business’s reputations; (4) the pending parallel SEC civil proceeding; (5) 

the permanent loss of his job and life-long profession (through the revocation of his insurance 

licenses); (6) the very limited temporal and substantive role he played in this offense (an offense 

for which he, rather conspicuously, stands as the only person charged); (7) the fact that he by the 

time of his sentencing will already have paid the government any “profits” he made; (8) the 

harmful impact of the inordinate and unceasing media coverage; and, of particular significance 

here; (9) the sentences imposed in similar cases in this District and throughout the Nation,2 the 

factors set forth in 18 U.S.C. § 3553(a) fully support a non-custodial sentence.  See generally 

Pepper,131 S. Ct. at 1235; see also 18 U.S.C. § 3661 (“No limitation shall be placed on the 

                                                 
2 See the attached independent sentencing analysis of the non-profit consultant to, among others, the U.S. federal 
courts, revealing that the post-Booker sentence the assigned AUSA is seeking would rank as one of, if not the, 
harshest ever for an individual with Mr. Van Gilder’s objective guideline characteristics. 

Case 1:12-cr-00447-WYD   Document 42   Filed 07/29/13   USDC Colorado   Page 2 of 35



87822-0001/LEGAL27378711.2  3 

information concerning the background, character, and conduct of a person convicted of an 

offense which a court of the United States may receive and consider for the purpose of imposing 

an appropriate sentence.”). 

BACKGROUND3 

A. Procedural Background 

 On October 24, 2012, Mr. Van Gilder was charged in a five-count indictment relating to 

unlawful insider trading.  On October 26, 2013, Mr. Van Gilder made his initial appearance and 

was released on a $2,500,000 unsecured bond.  (Mr. Van Gilder throughout the duration of this 

case has complied with all of the requirements of the bond.)   

 On February 8, 2013, Mr. Van Gilder provided the prosecution with a full and truthful 

written accounting of his role in this offense.  On May 1, 2013, Mr. Van Gilder, pursuant to a 

                                                 
3 We note that, as the PSIR recognizes, the prosecutor provided the Probation Officer with a largely duplicative 
“Supplemental Statement of the Factual Basis Supporting Defendant’s Guilty Plea.”  See PSIR at pages 6 - 13.  
These “supplemental facts” do not impact the sentencing range, and, as the prosecution itself concedes, do not call 
into question Mr. Van Gilder’s truthfulness in setting forth the central facts.  It is, therefore, not entirely clear what 
all but a sliver of these purported “supplemental facts” actually supplement. 

For example, the prosecution’s mention of Mr. Van Gilder’s role with Van Gilder Insurance Corporation (see PSIR 
at page 3, line 7) is simply irrelevant because, as the prosecution now concedes, Mr. Van Gilder did not abuse any 
position of trust, and, thus, is not subject to any such sentencing enhancement.  See PSIR at pages 14-16.  Likewise, 
Mr. Van Gilder’s Chicago stockbroker’s purchases of Delta common stock (see id. at page 10) were, by the 
prosecution’s own admission, not the result of any tips provided by Mr. Van Gilder (indeed, to date the SEC has 
never charged the stockbroker, nor has it apparently sought to revoke his license or otherwise discipline him; Mr. 
Van Gilder’s stock broker, in fact, to the best of our knowledge continues to occupy the same employment position 
now that he did when he made the listed Delta stock purchases).   

The only supplemental facts having any legal relevance, therefore, are those already identified by Mr. Van Gilder, 
namely, those relating to the loss calculations (though the dispute as to their legal significance does not, as the 
parties agree, have any impact on the applicable Guideline range).  See PSIR at page 13, line 48 (noting that “the 
difference in gain amounts do[es] not impact the guideline computations”).   

We, of course, recognize that the prosecution is free to provide this Court with any materials/facts it deems 
appropriate.  See 18 U.S.C. § 3661.  But the discretion to include all arguably relevant USSG §1B1.3 conduct does 
not grant broad license to imply that this conduct somehow implicates specific offense characteristics or harm, see 
id. at 1B1.1(3)(a), when (1) all available evidence, (2) the PSIR, and (3) the written plea agreement all establish that 
this categorically is not the case.  
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negotiated written plea agreement, pled guilty to Count 5 of the indictment.  On June 12, 2013, 

the Presentence Investigation Report (“PRS”) issued.   

 Mr. Van Gilder’s sentencing is scheduled for August 14, 2013, at 10:00 a.m.   

B. Events Leading to Mr. Van Gilder’s Indictment 

 The following narrative summary is consistent with the prosecution’s understanding of 

the case, and demonstrates that Mr. Van Gilder has accepted full responsibility for his actions 

and for the impact they have had on shareholders, the community, his family, his friends, and his 

family business.  See generally PSIR at page 4, para. 4 (quoting, verbatim, Mr. Van Gilder’s 

statement of facts, and concluding that, “[b]ased on that investigation, the probation officer 

believes that the statement of facts filed by the parties provides an accurate description of the 

offense conduct”). 

Understanding Mr. Van Gilder’s Personal and Professional Relationship with Delta’s 
Roger Parker 

 Mr. Van Gilder first met Roger Parker in the early 1990s through mutual acquaintances.  

Over time, Mr. Van Gilder and the older and more established Mr. Parker became exceptionally 

close personal friends. Their children grew up together, they vacationed together, and they 

forged a strong bond of friendship and trust.  Mr. Van Gilder and Mr. Parker would talk at least 

four times a week, saw each other typically at least once a week, and on a daily basis traded 

many emails and text messages. The families of Mr. Van Gilder and Mr. Parker spent holidays 

and school vacations together. Mr. Van Gilder admired Mr. Parker’s business acumen, looking 

up to him as a fellow professional and valued personal friend. 
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 Mr. Van Gilder and Mr. Parker, indeed, became each other’s confidants during some of 

the most challenging phases of their lives, including Mr. Parker’s mother’s death and their 

respective divorces.  Mr. Parker also ultimately retained Van Gilder Insurance to provide Mr. 

Parker’s Denver-based oil and gas company (Delta Petroleum Corporation) with Directors’ and 

Officers’ (“D&O”), property, liability, and health insurance. 

 In the course of their friendship, Mr. Parker and Mr. Van Gilder regularly discussed 

business and the challenges of running companies. It was understood that these personal 

discussions between two very close friends, conferring about important business and personal 

aspects of their lives, were confidential and not “for public dissemination.” 

 Mr. Van Gilder’s First Purchase of Delta Stock 

 Sometime in the late 1990s, Mr. Parker co-founded Delta.  By happenstance, Mr. Van 

Gilder’s then-neighbor was one of Delta’s business partners.  As a consequence, Mr. Van Gilder 

from early on became very familiar with, and closely followed, Delta’s business activities. 

 In or about 2002, and prompted by Mr. Van Gilder’s trust in Mr. Parker’s business 

abilities and resulting optimism concerning Delta’s future, Mr. Van Gilder made his first small 

purchase of Delta stock.  Mr. Van Gilder’s rationale for this initial purchase of Delta stock 

mirrored his general investment approach of betting on small or medium-sized companies run by 

executives who he knew and viewed as having sound professional judgment and high levels of 

expertise and integrity. 
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 Mr. Van Gilder’s Relationship with Chicago Stock Broker Stephen Diltz 

 In or around 2000, Mr. Van Gilder met Chicago-based broker Stephen Diltz through a 

mutual friend.  At the time they first met, Mr. Van Gilder did not have a broker and did not 

frequently (if at all) purchase equities. 

 Although Mr. Van Gilder trusted Mr. Diltz, they never lived in the same state and 

typically limited their discussions to business. That said, Mr. Diltz knew that Mr. Van Gilder and 

Mr. Parker were close friends, that Mr.  Parker was Delta’s CEO, and that Mr. Van Gilder had a 

practice of investing in companies run by executives who Mr. Van Gilder personally knew, 

trusted, and respected. 

 While Mr. Van Gilder cannot speak to what inferences Mr. Diltz may have drawn from 

Mr. Van Gilder’s trading activities, Mr. Van Gilder never provided material non-public inside 

information concerning Delta (or, for that matter, any other company) to Mr. Diltz.  Notably, Mr. 

Van Gilder’s plea agreement with the government in fact fully supports this now-established 

position. 

Circumstances Surrounding the Release of Delta’s November 2007 Third-Quarter 
Performance Projections and Forecast 

 Mr. Van Gilder in his proffer to the government candidly admitted that he, at least in 

general terms, recalled the November 5, 2007 Barron’s Magazine article portraying Delta as a 

company in crisis.  Mr. Van Gilder, at the time of the article’s publication, owned the previously-

mentioned stock in Delta purchased through Mr. Diltz. 

 Shortly after the article appeared, Mr. Van Gilder asked Mr. Parker for his “reaction” to 

it.  Responding, Mr. Parker, in substance, told Mr. Van Gilder that the Barron’s article’s 

negative depiction of Delta was “bullshit,” and characterized the author as “an idiot.”  Mr. Van 
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Gilder, concerned about the article’s negative take on Delta, at the time may have also asked Mr. 

Diltz for his company’s position/analysis on Delta.   

 On November 5, 2007, Mr. Van Gilder sent an email to two friends in which he (Mr. Van 

Gilder) said: “The [Barron’s] article is bogus.  Delta will hit their numbers at this Thursday’s 

announcement.”  Mr. Van Gilder recollects that he, in whole or in part, got the information on 

which he based this email from Mr. Parker’s flat rejection of the Barron’s article’s negative 

future outlook. 4  (In any event, Mr. Van Gilder is positive that Mr. Parker never provided him 

with a draft of the quarterly report or other similar material or financial information.)  Mr. Van 

Gilder authorized Mr. Diltz to purchase 1,250 shares of Delta common stock on his behalf based 

on his (Mr. Van Gilder’s) Parker-generated belief that Delta would “hit their numbers.” 

 Through a review of the discovery in this case, Mr. Van Gilder was able to refresh his 

recollection that on November 8, 2007, Delta publicly announced and filed with the SEC; a 

quarterly report disclosing its operational performance, revenues, earnings and other financial 

performance for its quarterly period ended September 30, 2007. This disclosure was, in fact, 

more positive than Barron’s had predicted. 

 Precursors to the December 2007 “Tracinda Deal”  

 Sometime in the late 1990s or early 2000s, Mr. Parker became acquainted with Las 

Vegas-based oil and gas man Mike “Tiger Mike” Davis.  Mr. Davis, then in his 90s, was a 

                                                 
4 This brings us to the one outstanding Guidelines dispute with the prosecution.  It is Mr. Van Gilder’s position that 
Mr. Parker’s simple rejection of the Barron’s article’s characterization of Delta’s financial health does not meet 
insider trading’s materiality requirement, in that Mr. Van Gilder’s possession of such a non-specific, non-definitive 
information concerning a company CEO’s predictable/expected characterization of adverse information contained in 
a news account as “bullshit” is not the kind of non-public, material information that the securities laws deem 
actionable. The prosecution at sentencing may well disagree with this position, but it has already conceded that 
dispute is simply a matter of legal interpretation not impacting acceptance of responsibility. 
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notoriously eccentric (and successful) investor and executive.  Mr. Parker would frequently share 

anecdotes about Mr. Davis’ “larger-than-life” personality and exploits with Mr. Van Gilder.   

 Mr. Davis and Mr. Parker were good friends, and Mr. Van Gilder was present on at least 

100 occasions when Mr. Davis called Mr. Parker to discuss personal issues and potential 

business ventures.  Over time, Delta began to purchase assets from Mr. Davis, and Mr. Van 

Gilder knew from Mr. Parker that Mr. Davis always “brought deals” to Mr. Parker and Delta. 

 Mr. Van Gilder, as Mr. Parker’s close personal friend, knew that Mr. Parker, in his role as 

Delta’s CEO, often traveled around the country to publicly raise investor money for Delta.  Mr. 

Parker and other Delta executives put on such routine “road shows” to recruit investors (often 

large institutional investors such as JP Morgan).  From Mr. Van Gilder’s perspective, there was 

nothing confidential about Mr. Parker going on these non-secret road shows, which Mr. Van 

Gilder reasonably viewed as expected behavior for the CEO of a publicly traded company. 

 Mr. Van Gilder believes that in or about late November or early December 2007, he first 

learned from Mr. Parker that Mr. Davis had, or was going to, introduce billionaire investor Kirk 

Kerkorian to Mr. Parker. Mr. Davis hoped that Mr. Kerkorian might (through Mr. Kerkorian’s 

company “Tracinda”) consider investing in Delta. 

 Mr. Van Gilder recalls that Mr. Parker seemed more excited than normal about his 

upcoming meeting with Mr. Kerkorian. Mr. Van Gilder also remembers that, in or about 

December 2007, Mr. Parker frequently traveled to Las Vegas to meet with “Tiger Mike.”  As one 

would expect, Mr. Van Gilder either knew or assumed that these meetings were in some way 

related to Mr. Kerkorian’s possible investment in Delta; that said, Mr. Van Gilder had absolutely 
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no specific information from Mr. Parker or anyone else concerning how far along any such 

discussions had progressed. 

 By way of a brief recap, by early December 2007, Mr. Van Gilder (1) knew that Delta’s 

stock had dropped significantly from its 52-week high, and (2) believed that a Kerkorian deal 

might be on the horizon (because Mr. Parker had conveyed the impression that Kerkorian might 

at some point make a “big investment” in Delta).  Based on these fairly “vanilla,” non-specific 

data-points, Mr. Van Gilder ventured that this might be the right time to purchase Delta stocks.  

That said, the evidence is unequivocal that Mr. Van Gilder never “tipped” Mr. Diltz on his  own 

speculation concerning a “Kerkorian deal.” 

 On December 10, 2007, Mr. Van Gilder directed Mr. Diltz to purchase 4,000 shares of 

Delta common stock at $17.64 per share.  But, as the foregoing facts establish, as of December 

10 Mr. Van Gilder’s investment in Delta was truly a gamble - it was not based on solid, 

definitive, material non-public information.  Rather, the decision to purchase Delta stock was 

based on vague “shop talk” about the far-from-ripe possibility of bringing in Mr. Kerkorian as an 

investor, combined with Mr. Van Gilder’s familiarity with Mr. Parker, Mr. Davis, and Delta.  In 

any event, it is undisputed that Mr. Parker did not suggest to Mr. Van Gilder that he should 

purchase Delta; rather, this was a decision Mr. Van Gilder arrived at on his own accord. 

The “Tracinda Deal” Begins to Take Shape - And Mr. Van Gilder for the First Time 
Trades on Non-Public Material Information 

 As set forth in the Indictment, on December 17, 2007, Mr. Parker informed Delta’s Board 

of Directors of his discussions with Tracinda/Kerkorian concerning a possible large investment 

in Delta.  To the best of Mr. Van Gilder’s recollection, later that day (December 17) Mr. Van 

Gilder talked with Mr. Parker.   

Case 1:12-cr-00447-WYD   Document 42   Filed 07/29/13   USDC Colorado   Page 9 of 35



87822-0001/LEGAL27378711.2  10 

 Mr. Van Gilder generally recalls Mr. Parker telling him that the Delta Board had formally 

approved investment discussions with Tracinda.  To the best of Mr. Van Gilder’s recollection, 

this was the first time that Mr. Parker provided Mr. Van Gilder with specific and material non-

public information concerning (1) the significance of the potential investment (though no dollar 

figures were discussed), and (2) the Board’s non-public approval of continued negotiations with 

Tracinda.  

 After Mr. Parker for the first time confirmed what Mr. Van Gilder had previously only 

speculated about (namely, that Mr. Kerkorian was in fact seriously interested in investing in 

Delta, and that Delta was interested in considering such an investment), Mr. Van Gilder wired 

$40,000 in funds to his Merrill brokerage account with the intent that those funds be used to 

purchase additional Delta stock.   

 While Mr. Parker on or about December 17, 2007, told Mr. Van Gilder that Delta was in 

earnest discussions with Kerkorian over a possible Tracinda investment, Mr. Parker was 

certainly not keeping Mr. Van Gilder updated on the progress of these negotiations or otherwise 

supplying Mr. Van Gilder with any relevant details.  For example, Mr. Van Gilder did not know 

that, on or about December 19, 2007, Tracinda offered to purchase Delta’s common stock at 

$17/share, or that Delta declined that offer that same day.  (For proof that Mr. Van Gilder in fact 

lacked such “insider” knowledge, consider Mr. Van Gilder’s December 19 purchase of 200 call 

options; it would have been entirely irrational for Mr. Van Gilder to purchase Delta stocks on 

that day if he actually knew that Delta had rejected Tracinda’s potential one-time offer). 

 According to the indictment, on December 22, 2007, Delta formally accepted Tracinda’s 

$19/share offer. Mr. Van Gilder recalls that Mr. Parker later that day told him about Delta’s 
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decision to accept Tracinda’s offer at $19/share.  Mr. Van Gilder also remembers that Mr. Parker 

told him the number of shares Tracinda wanted to purchase was “significant” (though Mr. Parker 

did not attach a number to this general descriptor).5 

Mr. Van Gilder Believes Mr. Parker on December 17 and 22 Provided Non-Public 
Information to Mr. Van Gilder Because of their Close Mutual Friendship -- Not 
Because Mr. Van Gilder’s Company Was Delta’s Insurer or Because Mr. Van Gilder 
Was Wearing His “Insurance Hat” 

 It is undisputed that Mr. Van Gilder at all relevant times was Van Gilder Insurance’s 

CEO, and that Van Gilder Insurance provided Delta with Directors’ and Officers’ (“D&O”), 

property, liability, and health insurance (and had been doing so for years). That said, and from 

Mr. Van Gilder’s perspective, Mr. Parker on December 17 and 22, 2007, only passed the above-

described non-public information to Mr. Van Gilder because of their long-standing friendship 

and Mr. Van Gilder’s position as Mr. Parker’s confidant in personal and business matters.  Put 

another way, Mr. Parker passed the non-public information to Mr. Van Gilder in private 

confidence entirely unrelated to Mr. Van Gilder’s role in his family insurance business. 

 Indeed, from Mr. Van Gilder’s perspective there was absolutely no business reason for 

Mr. Parker to tell him about the Kerkorian deal, and he, therefore, did not violate any fiduciary 

position of professional trust when he traded on it (though Mr. Van Gilder, of course, readily 

concedes that, in doing so, he violated the insider trading laws).  In this context it is important to 

note that the prosecution, having interviewed all relevant parties and reviewed all relevant 

company-internal and other documents, now fully agrees with this position - per the written plea 

                                                 
5 We note that the prosecution in its indictment made much of an email Mr. Van Gilder sent on December 22, 2007.  
Even though this email was included in the prosecution’s  description of the charged conspiracy, it is important to 
note that the prosecution, having finally concluded its investigation, now concedes that nobody ever traded on 
information received from Mr. Van Gilder.  Accordingly, the prosecution is not seeking to hold Mr. Van Gilder 
accountable for any such downstream tipping gains. 
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agreement in this case, the prosecution appropriately is not seeking an abuse of a position of trust 

enhancement.  See generally PSIR at page 14.  

 Verifying Mr. Van Gilder’s subjective belief concerning the foregoing is the absence of 

any documentation, calendar entry, email, note, or other communication between Mr. Van Gilder 

and any members of his Van Gilder Insurance team in which Mr. Van Gilder (1) mentions his 

discussions with Mr. Parker concerning the Tracinda deal, or (2) directs anyone (including his 

D&O insurance specialist) to examine whether Van Gilder Insurance needed to adjust their D&O 

insurance limits or scope of coverage for Delta. 

 To the contrary, all available evidence verifies Mr. Van Gilder’s subjective belief 

concerning why Mr. Parker shared non-public information with Mr. Van Gilder.6  More 

specifically, in Mr. Van Gilder’s December 31, 2007, 1:20 p.m. email to Van Gilder Insurance’s 

“Delta Team,” Mr. Van Gilder for the first time (and only after the information about the 

Tracinda deal was public) informs his colleagues of:  “Big and exciting news on Delta. 

Kerkorian bought a 35% stake. Google Delta.”  As is clear from the context, substance, and 

timing of this email, Mr. Van Gilder had not previously informed anyone at Van Gilder 

Insurance of Kerkorian/Tracinda’s interest in Delta. 

 Parting Observations Concerning Mr. Van Gilder’s Conduct 

 There can be no question that Mr. Van Gilder in late 2007 suffered from a serious lapse 

in judgment and engaged in unlawful insider trading.  That said, and as the prosecution now 

                                                 
6 That said, Mr. Van Gilder certainly is in no position to speculate about, or otherwise second-guess, Mr. Parker’s 
reasoning for sharing this confidential information with Mr. Van Gilder.   
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concedes, Mr. Van Gilder’s conduct is far more confined in both scope and substance than the 

complaint and indictment in this case leads one to believe.   

 In light of the foregoing, it is doubly perplexing why the prosecution endeavors to 

convert his otherwise law-abiding and civic-minded father of two into the first person in the 

entire country who under like circumstances (that is, limited trading activity, no tipping gains, no 

obstruction, confession of guilt and plea, cooperation, exceptional remorse, uniquely adverse 

personal and professional non-judicial punishment, no criminal history, no evidence of illegal 

conduct, etc.) is incarcerated in a federal prison.  Imposing the requested sentence of 

imprisonment would convert this borderline case into one for the record books.  Swinging for the 

bleachers might be appropriate in a baseball game.  But given this conduct, and the personal 

characteristics of this defendant, we urge this Court to decline the prosecutor’s request to use Mr. 

Van Gilder to make sentencing history. 

ARGUMENT 

A. Summary of the Legal Standard 

 It is now well-settled that a reasonable sentence in a criminal case is determined first by 

calculating the sentence range as enumerated in the United States Sentencing Guidelines; and 

second, by referencing the relevant sentencing factors as set forth in 18 U.S.C. 3553(a).  See 

generally United States v. Kristl, 437 F.3d 1050 (10th Cir. 2006).  A sentencing judge must, 

moreover, always conduct this two-step analysis with the guiding objective of ensuring that it 

imposes a reasonable sentence.  Id.; see also United States v. Booker, 543 U.S. 220 (2005).   

 A reasonable sentence, in turn, takes into consideration all the relevant facts and 

circumstances of the (1) individual defendant and (2) specific criminal act.  See generally United 
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States v. Laufle, 433 F.3d 981, 984-85 (7th Cir. 2006) (“[A sentencing judge] cannot treat all 

sentences that would fall within the guidelines sentencing range as reasonable per se.”).  Under 

Booker, then, sentencing courts must treat the guidelines as just one of a number of sentencing 

factors set forth in 18 U.S.C. § 3553(a).  Consequently, the Court’s freedom to impose a 

reasonable sentence outside the guideline range remains unfettered.   

 In determining an appropriate sentence for Mr. Van Gilder, then, this Court must consider 

the: 

1. History and characteristics of the defendant; 

2. Nature and circumstances of the offense; 

3. Need for the sentence imposed to promote certain statutory objectives, 

namely, to: 

a. Reflect the seriousness of the offense; 

b. Promote respect for the law and provide just punishment for the 

offense; 

c. Afford adequate deterrence to criminal conduct, protect the public 

from further crimes of the defendant; and  

d. Provide the defendant with needed educational or vocational training, 

medical care, or other correctional treatment in the most effective 

manner. 

4. Kinds of sentences available; 

5. Sentencing range established by the Sentencing Commission; 
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6. Need to avoid unwarranted sentence disparities among defendants with 

similar records who have been found guilty of similar conduct; and 

7. Need to provide restitution to any victims of the offense. 

See 18 U.S.C. § 3553(a); see also Booker, 543 U.S. at 220.   

 For the reasons discussed herein, a non-custodial sentence fully satisfies these statutory 

factors. 

B. Application of the Section 3553(a) Sentencing Factors Fully Justifies a Sentence of 
 Probation  

 As the Supreme Court held in Gall v. United States, 552 U.S. 38 (2007), the sentencing 

court when determining an appropriate sentence must make an “individualized assessment.”  We 

submit the following information about Mr. Van Gilder to allow the Court to conduct this 

personalized valuation.   

 1. Mr. Van Gilder’s History and Characteristics 

  a. Family Background and Educational/Employment History 

 Mr. Van Gilder is a 46-year-old former CEO of Denver-based, 107-year-old Van Gilder 

Insurance Corporation.  Mr. Van Gilder’s parents divorced in the late 1970s, at which point he 

moved to Rifle, Colorado, with his mother, and then on to Steamboat Springs, Colorado, where 

in 1985 he graduated from high school.  Later that year, Mr. Van Gilder started his business and 

communications studies at the University of Colorado-Boulder.  After working for an insurance 

company in Monterey, California, Mr. Van Gilder in 1991 joined St. Paul Insurance Company 

and returned to Denver.  Upon relocating to Denver, Mr. Van Gilder started working for Van 

Gilder Insurance Company. 
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 Mr. Van Gilder’s first position with Van Gilder Insurance was in sales.  By the late 

1990s, Mr. Van Gilder joined the Company’s Board of Directors, and in 2006 Mr. Van Gilder 

assumed the position of CEO.  

 In the wake of the 2012 indictment in this case, Mr. Van Gilder was asked to step down 

from his role as Van Gilder Insurance CEO.  Based in part on the significant adverse national 

and local media attention to the case, the Board ultimately decided to terminate Mr. Van Gilder’s 

relationship with his family business.  Mr. Van Gilder, as a result of his actions in this case, was 

also compelled to publicly resign from various charitable boards and civic organizations for 

which he over the years served as a significant fund-raiser, including the CU Foundation, 

University of Colorado-Denver Business School, The Biennial of the Americas, and the Boy 

Scouts of America.  Mr. Van Gilder’s actions that resulted in the indictment in this case, 

therefore, destroyed virtually everything Mr. Van Gilder had built and worked for since his 

teenage years and brought shame to his vaunted family company. 

 Today, Mr. Van Gilder is unemployed, and is making tireless efforts to re-enter the work 

force.  Both Mr. Van Gilder and his ex-wife’s houses sold in May of this year, see PSIR at page 

20, para 98, and the “nest egg” he has worked to build for himself and his children is 

significantly depleted.  Providing additional insight into Mr. Van Gilder’s financial and personal 

situation, since around March of 2013, Mr. Van Gilder and his ex-wife have lived in the same 

house in order to save money (she recently moved out now that the houses have sold).  Mr. Van 

Gilder has been doing his best to keep up with his child support obligations, and hopes to 

continue paying his voluntary maintenance to his ex-wife.   
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 Mr. Van Gilder, in short, as a result of the instant indictment went from being the well-

respected, successful CEO of his family company earning some $600,000 a year, see PSIR at 

page 18, para. 94, to an unemployed man who, as of this writing, house and dog sits for friends 

in exchange for free housing.  See generally PSIR at page 20, para. 98.  To say that Mr. Van 

Gilder recognizes that his conduct, which culminated in the instant indictment, has had an 

extremely detrimental impact on his personal and professional life, and has all but undone 22 

years of efforts to develop his unblemished reputation in this community, is, therefore, truly an 

understatement.   

 This factor, when considered in tandem with the significant extra-judicial punishment 

Mr. Van Gilder has already suffered (loss of professional licenses and job, public humiliation, 

etc.), strongly militates in favor of a non-custodial sentence. 

  b. Character and Community Involvement 

 It is undisputed that, prior to his participation in the instant offense (and setting aside 

minor traffic infractions), Mr. Van Gilder had never been arrested or accused of any criminal 

conduct.  To the contrary, Mr. Van Gilder has a demonstrated, long-standing commitment to his 

family and his community.  For example, and as noted above, Mr. Van Gilder has been an 

integral member of civic organizations such as the CU Foundation, University of Colorado-

Denver Business School, The Biennial of the Americas, and the Boy Scouts of America.  Mr. 

Van Gilder, moreover, has taken great pains to try to insulate his two young girls from the 

impact his conduct has caused (though, regrettably, the unusual level of press attention his case 

has received has doomed these efforts - his children have been the recipients of unwanted - and 

unwarranted - comments and taunting by their peers). 
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 We find it notable that, despite the personal and professional embarrassment and damage 

to his personal and professional reputation, Mr. Van Gilder and one of his daughters continue to 

be involved as a volunteer at the Denver Rescue Mission, preparing and serving breakfast to 

Denver’s homeless population.  Mr. Van Gilder is also close to finalizing an employment 

opportunity that will permit him to re-enter the workforce (to the extent Mr. Van Gilder is 

incarcerated, however, this opportunity will disappear). 

 But this Court, fortunately, need not simply rely on Mr. Van Gilder’s lawyers’ 

description of Mr. Van Gilder’s character.  The more than 40 earnest and warm character 

reference letters Mr. Van Gilder’s numerous family members, friends, neighbors, and colleagues 

submitted to this Court serve to provide a clear and unvarnished insight into Mr. Van Gilder’s 

personal history, character, and work ethic, deep remorse, and abiding desire to finally pull his 

life out of the nosedive it has been in because of his poor choices in 2007.  These letters, written 

by people of all walks of life, stand testament to what kind of person Mr. Van Gilder is.  

Consider just a few examples: 

I do know his misdeed is out of character for the person I have known for over 
twenty-five years.  I believe it is a one-time omission of judgment not repeated in 
his past and not to be repeated in his future.   

Michael has always been unbelievably busy with his job.  Yet, he always made 
time to help out his community through his involvement with numerous charity 
organizations.   

Michael has a unique ability to bring many people-from diverse backgrounds 
together to support a cause.  I hope Denver does not lose this talent.  I believe 
Michael can best serve his community by remaining part of the Denver 
community and remaining able to lend his time and talents to many Colorado 
charitable organizations.   

 - Gage J. Fellows 
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[Michael] has consistently appeared to be a person of principle and high 
standards.  I find his current situation inexplicable; it is utterly at odds with the 
character I have observed over many years. 

 -  Wiley E. Mayne 

[Michael] is truly a caring father, son, ex-husband, brother and friend.  One thing 
people generally do not know is how he has treated his ex-wife. . . .  Most people 
stop paying alimony per their agreement, but Michael, knowing Lisa would be put 
in a very difficult situation when his support stopped, continued and continues to 
support Lisa due to his own moral code.   

Michael has been very involved and continues to be involved in many charitable 
and community service organizations.  Michael not only supports important 
[charitable and community organizations] financially, but also gives untold hours 
of his time to help people.  

His two girls, Chaney and Capri, are the light of his life.  Michael is completely 
dedicated to his girls, never missing a dance recital, volleyball practice or a 
weekend with them.   

This man is a truly good man, a well-intentioned, solid person loved by many 
people.   

 - Mark R. Brown 

I could never keep up with Michael’s incredible appetite to help the community, 
particularly those less fortunate and those who needed a hand.  Without judgment, 
prejudice or ego Michael would give of himself, his time, and his hard-earned 
money.   

I know Michael Van Gilder and can say that he is absolutely one of the most 
positive, humble, and compassionate individuals I have known in my life.   

The world absolutely needs more people with qualities like Michael’s.  I have no 
doubt in my mind that the greater Denver community would suffer in Michael’s 
absence, and I encourage the court to consider allowing Michael to pay any 
penalty through community service where he can continue to add value to the 
greater Denver community. 

 -  Jeff Johnson 

[Michael’s daughter] Capri and Michael have been doing volunteer work on 
weekends, serving breakfast to the homeless at the Denver Rescue Mission.   

Michael provides the main source of income for both Lisa and his girls.  
However, if he is given time in prison, it would have a major financial impact on 
his family.   
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I believe Michael has truly been humbled and is very remorseful of his actions 
that have resulted in this indictment.   

 - Nancy Chamberlin 

When my son was hospitalized after an accident and near death, Michael was the 
first to arrive and offer comfort to my wife and me at the hospital.  He came to the 
hospital almost every day to support us and other family members.  As my son 
recovered over the next six months, Michael organized a team to provide 
emotional support to my family and me and financial assistance to Dan.  I will be 
forever grateful for his friendship and compassion during one of the most stressful 
events a parent can experience.   

 - James A. Demuth  

[Michael] has expressed to me on a number of occasions his significant regret and 
remorse for the situation he has put himself, his family, and his business[into] as a 
result of this matter. In fact, I have never seen someone work so hard to make a 
difficult situation [the instant offense] better for all those indirectly affected.  I am 
confident that I know Michael as a man, an entrepreneur and a father and I stand 
by him during this difficult period.   

 - Michael T. Fries 

[Michael] has paid an extremely significant “life price” for them to date.   

The true character of a man is determined not how he acts, rather how he reacts.  
Actions can be premeditated, reactions are our true selves.  In Michael’s and my 
time together, Michael’s reaction has revealed the authentic quality of man he is: 
remorseful, responsible and noble.   

 - Greg Greenwood 

When I adopted my nephew Curtis after my sister was killed in a car accident 
Michael became a surrogate parent to Curtis and he has had a very positive and 
meaningful role in Curtis's life.  Anytime I was not available and my children 
needed anything Michael was the first person they called.   

Michael is, in short, one of the best people I have ever had the privilege of being 
associated with. 

 - Douglas Hatfield   

Michael has been punished through the public humiliation that an event like this 
has caused him, and ultimately the need to completely remove himself from a 
business which he helped build.  Additionally, I believe to my core that he has 
learned valuable lessons about the mistakes he made, and is genuinely remorseful 
and humbled.   
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 - Walter L. Isenberg 

Michael and I have shared many heart-felt conversations, and I think, more than 
anything, he feels a deep sense of remorse in having put his family, his friends, 
and his company in this position, regardless of the final outcome for himself.   

 - Eric J. Kramer 

I do believe with all of my heart and reason that Michael is still an individual of 
great integrity.  One lapse of judgment or bad decision cannot erase all of the 
goodness that has defined Michael for his entire life.   

 - Ned Minor 

He has made a real and valuable impact on our community over the years and we 
should strive to keep him involved without interruption.   

I see no benefit, even as an example, of taking Michael out of the community and 
away from his family.  He already has paid the ultimate price of his reputation.  

 - James A. Perry  

I know that if he does receive leniency, he will do everything in his power to 
restore his reputation.  He comes from a wonderful family who had a great 
presence in our community for many-years and he will do everything in his power 
to restore the Van Gilder name to one that is honored and respected.   

 - Richard Robinson 

There is no doubt that you will receive many letters speaking to Michael’s 
numerous charitable and philanthropic accomplishments, and they will all be true.  
When I look at his current challenges with the legal system, I can only ask myself, 
how much suffering is enough?  It has been very difficult to witness the complete 
dismantling of his life.   

 - Richard Wham 

 [Michael is] a good man and he changed my life for the better.   

I'm asking for your leniency and compassion when you consider the future of 
Michael Van Gilder.  You have a good person that just got caught up in a bad 
situation.   

 - James Bryan Sulser 

Michael is not only genuine and caring, but he has spent his entire professional 
career giving back to our community.  I would argue that few people his age have 
done more in our community than Michael Van Gilder.   

 - Tommy Spaulding 
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 Well-respected people like these, who have no reason to provide this Court with anything 

but their accurate reflections on Mr. Van Gilder as a person, continue to stand by his side.  That 

in itself speaks volumes.  But the one thing that emerges from all of these letters is that they 

struggle to reconcile the Mr. Van Gilder they know with the man who pled guilty to a federal 

felony.  Many of these people have known Mr. Van Gilder for virtually his entire life.  While, as 

this experienced Court surely has observed, many defendants under these circumstances see the 

vast majority of their purported “friends” conveniently abandon them, this tellingly has not been 

the case for Mr. Van Gilder.  

 These letters paint a very vivid picture of a young professional who made a terrible 

mistake, is paying for that mistake every day of his life, and will never again engage in any sort 

of criminal conduct.  See generally PSIR at pages 22 and R-2  (highlighting that, “[a]side from 

minor traffic infractions, the instant offense represents the defendant’s first interaction with the 

criminal justice system,” and commenting that, but for Mr. Parker providing Mr. Van Gilder with 

“the confidential information,” there is no indication that Mr. Van Gilder would have ever gotten 

himself involved in the instant offense). 

 c. Immediate and Full Cooperation with Law Enforcement 

 The final notable character consideration comes in the form of Mr. Van Gilder’s February 

8, 2013 decision to provide the prosecution with a full and truthful accounting of his role in this 

offense - information which Mr. Van Gilder was uniquely positioned to supply, and that surely 

assisted the prosecution as it made its charging decisions (and, specifically, its decision not to 

criminally charge Mr. Parker).  See generally United States v. Fernandez, 443 F.3d 19, 33 (2d 

Cir. 2006) (holding that a sentencing court should consider, pursuant to § 3553(a)(1), the 
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defendant’s efforts to cooperate).  Mr. Van Gilder decided to provide substantial and truthful 

assistance to the prosecution for several related reasons, including because he wanted to 

earnestly confront what he did and take responsibility for his actions.  (Despite this substantial - 

and completely voluntary - assistance, we note that the prosecutor has exercised his discretion to 

not provide Mr. Van Gilder any sort of credit for his cooperation.)    

Based on the foregoing, Mr. Van Gilder’s history and characteristics strongly speak in 

favor of a non-custodial sentence. 

 2. Nature and Circumstances of Mr. Van Gilder’s Offense  

Mr. Van Gilder recognizes that insider trading is a serious offense, and he continues to 

fully accept responsibility for his unlawful conduct.  See generally PSIR at page 14, para. 61.  

That said, and as discussed in Mr. Van Gilder’s Version of the Offense, the facts of the case 

paint a clear portrait of a young professional who simply got in over his head, did not fully 

understand the potential life-long ramifications of his conduct, and did things he should not have 

done.   

 By the time of the instant sentencing, moreover, Mr. Van Gilder will have fully complied 

with the plea agreement’s requirement that he disgorge more than $86,100 in “profits.”  This 

offense, and this offender, in short, are not of a type that require incarceration.  

 3. Need for the Sentence Imposed to Promote Certain Statutory    
  Objectives 

 Mr. Van Gilder not only realizes the gravity of what he has done, but, as discussed above, 

has in fact already paid an enormous financial, reputational, and emotional price for his poor 

choices in late 2007.  As the sole provider for his family, he struggles to support himself, his ex-
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wife, and his two young children, let alone save for his children’s education.  This felony 

conviction will impact Mr. Van Gilder’s employment opportunities for the rest of his life.   

 Given his limited involvement in the offense, his remorse, his cooperation, the 

extenuating circumstances discussed herein, and his responsibility for the financial and 

emotional well-being of his family, a sentence of straight probation, or one augmented as 

necessary by community service and/or home detention, would adequately reflect the seriousness 

of the offense, promote respect for the law, and provide just punishment.  Moreover, given Mr. 

Van Gilder’s background as a solid citizen with no brushes with the law and his daily regret over 

what he did, there is no basis for believing that a sentence of incarceration is required to serve 

either general or specific deterrence objectives.  See generally PSIR at R-2 (noting that Mr. Van 

Gilder would not have committed the instant crime, save that Mr. Parker happened to provide 

him with the confidential information).   

 Mr. Van Gilder is a resilient young man who understands that his crime necessitates 

punishment, and that he, in fact, deserves the substantial informal penalties he has received 

during the past years while this case was pending.  What we ask is that his and his family’s 

futures not be crushed.      

 4. The Kinds of Sentences Available 

Because the guidelines are now advisory, the sentencing table and the restrictions on 

probationary sentences, sentences of home confinement, and split sentences in U.S.S.G. § 5A, 

5B1, and 5C1 are also advisory.  Thus, to receive a sentence of probation, the defendant does not 

have to come within Zones A or B, and to receive a split sentence, the defendant does not have to 

come within Zone C.  To the extent this Court is not inclined to sentence Mr. Van Gilder to a 
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sentence of straight probation, it could certainly order community service and/or home detention 

as alternatives to imprisonment. 

 5. The Sentencing Range Established by the Sentencing Commission 

 Mr. Van Gilder has no prior criminal history (establishing placement in criminal history 

category I).  Pursuant to Mr. Van Gilder’s Plea Agreement in this case, moreover, his 

preliminary guideline calculations are as follows:   

§ 2B1.4:   Establishes a base level of eight (8);  

§ 2B1.4(b)(1) &  

§ 2B1.1(b)(1)(E) Adds eight (8) levels for a gain exceeding $70,000, but less 

than $120,000; 

§ 3E1.1(a) & (b): Deducts three (3) points for acceptance of responsibility 

and timely notification of her intention to enter a plea of 

guilt.  

 As the PSIR recognizes, Mr. Van Gilder did not in any way impede or obstruct justice.  

See PSIR at page 14, para. 51.  The Adjusted Offense Level is 13, which, in connection with a 

Criminal History Category of I, under the 2011 Federal Sentencing Guidelines places Mr. Van 

Gilder’s advisory sentencing range at 12-18 months.  See PSIR at pages 14-16.  The 

government, for its part, has agreed to seek a sentence at or below 15 months’ incarceration, 

whereas Mr. Van Gilder is free to recommend any sentence (that is, Mr. Van Gilder is fully 

authorized to request a “free fall” departure).   
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 6. Factors Supporting a Variance from the Sentencing Guideline Range 

 In addition to the other strongly mitigating factors discussed herein, a variance from the 

above-discussed guideline range to a sentence of probation is fully justified by the following: 

 a. The Loss Amount Overstates the Severity of the Conduct 

 The overall loss attributable to Mr. Van Gilder is estimated at between $95,272 (based on 

Mr. Van Gilder’s calculations) and $109,264.67 (based on the government’s calculations).  

While Mr. Van Gilder certainly accepts responsibility for what he did, it is important to keep in 

mind that Mr. Van Gilder, in fact, realized no actual long-term gain in these cases - indeed, any 

and all paper profits he made from these trades was subsequently lost as Delta’s stock price 

plummeted. 

  b. Mr. Van Gilder Received No Adjustment or Credit for His Cooperation 

 Mr. Van Gilder’s helped the prosecution make appropriate charging decisions by 

providing a lengthy, accurate, and voluntary factual narrative setting forth all he knew about this 

matter.  The prosecution has rewarded Mr. Van Gilder’s decision to step out and speak the truth 

by seeking what would be a record-setting sentence (hardly much of a “deal” for Mr. Van 

Gilder).  In so doing, the prosecution has also opted to deny Mr. Van Gilder any substantive 

credit for cooperation.   

 As former federal prosecutors ourselves, we fully understand that this is the prosecutor’s 

prerogative, and that he is certainly not required to give Mr. Van Gilder credit for assistance he 

provided in identifying those the government should not charge (as the Court knows, the 

government’s standard approach is to limit 5K1.1 credit to those who help it bring charges, 

rather than to those who help identify individuals who appropriately should not be charged).  See 
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generally United States v. Duncan, 242 F.3d 940 (10th Cir. 2001).  That said, this Court is not 

constrained by the prosecution’s decision; though unable to grant a 5K1.1. departure, it certainly 

can take Mr. Van Gilder’s undeniable cooperation into consideration as it determines an 

appropriate sentence.  See generally United States v. Doe, 218 Fed. Appx. 801, 805 (10th Cir. 

2007); United States v. Lazenby, 439 F.3d 928, 933 (8th Cir 2006); United States v. Nuno-

Alvarez, 182 Fed. Appx. 630, 631 (8th Cir. 2006). 

7. The Need to Avoid Unwarranted Disparities Among Defendants with   
  Similar Records Who Have Been Found Guilty of Similar Conduct 

 This statutory factor is particularly important here, because the unjustified sentence  

the prosecutor is asking for (namely, between 12 and 15 months’ incarceration) would constitute 

a true national outlier in terms of its harshness.  (And, to the extent the prosecution did not 

realize it was asking this Court to impose such an extreme punishment on an individual with Mr. 

Van Gilder’s undisputed and exceptional mitigating characteristics, we hope it at the time of 

sentencing will not oppose Mr. Van Gilder’s well-grounded request for probation.) 

 The National Center on Institutions and Alternatives, Inc. (“NCIA”) is a not-for-profit 

organization with over three decades of experience providing consulting services to, among 

others, the US Courts.  Earlier this year, we asked the NCIA to provide us and the Court with a 

neutral evaluation of where in the spectrum of all other like comparable Colorado and national 

sentences the prosecution’s request falls.  That analysis is contained in the Report at Appendix 

A.   

In summary, NCIA’s analysis establishes that the prosecution’s request for 12-15 

months’ incarceration is dramatically at odds with 18 U.S.C. §3553(a)(6)’s avoidance-of-

disparities requirement.  More specifically, if the Court were to grant the prosecution’s 
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sentencing request, it would apparently constitute the only time a US District Court anywhere in 

the US sentenced a person with Mr. Van Gilder’s objective characteristics (that is, Criminal 

History Category I; defendant scored according to USSG §2B1.4; no downward departure 

pursuant to USSG §5K1.1; a loss of >$70,000 - $120,000; and a post-Booker sentencing) to any 

imprisonment, let alone to more than one year imprisonment.7  The NCIA analysis, in short, 

reveals the objective unreasonableness of the prosecution’s sentencing position concerning Mr. 

Van Gilder. See generally 18 U.S.C. §3553(a)(6) (directing sentencing courts to consider the 

“need to avoid unwarranted sentence disparities among defendants with similar records who 

have been found guilty of similar conduct”); United States v. Lente, 647 F.3d 1021, 1038-39 

(10th Cir. 2011) (describing the avoidance of unwarranted sentencing disparities as a “critical 

sentencing factor,” and remanding the case after determining that “the government has not 

convinced us by a preponderance” that such disparities did not exist in that case), quoting United 

States v. Martinez, 610 F.3d 1216, 1228 (10th Cir. 2010). 

In fact, even when factoring in the just-released 2012 sentencing statistics, the 

prosecution’s sentencing position as it relates to Mr. Van Gilder is objectively an extreme, 

unjustifiable outlier.  For example, in the context of comparable defendants (Criminal history 

category I, offense level 13, scored according to USSG §2B1.4, and §5K departure for 

cooperation), consider these representative 2012 sentencing decisions: 

USSC 
ID No. Circuit Loss 

Amount 

Total 
Offense 
Level 

Guideline 
Range Sentence Imposed 

                                                 
7 That said, we note that in one of the below-discussed 2012 cases an individual with a lower offense level was 
sentenced to 6 months imprisonment - of course, given how the US Courts make these statistics available we are 
unable to determine the aggravating facts singled out to justify this apparently sui generis sentence. 
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2015750 8 $5,000 6 0-6 Probation (w/or w/out alternatives) 

2067137 2 $7,500 10 6-12 Probation (w/or w/out alternatives) 

2041269 2 $25,872 10 6-12 Probation (w/or w/out alternatives) 

1472493 2 $50,000 13 12-18 Probation (w/or w/out alternatives) 

2023762 1 $700,000 19 30-37 Probation (w/or w/out alternatives) 

2011364 2 $1,750,000 21 37-46 
12 mo. & 1 day Imprisonment  (w/or 

w/out alternatives) 

2008160 3 $3,880,656 25 57-71 
12 mo. Imprisonment  (w/or w/out 

alternatives) 

1494520 5 $8,635,653 25 57-71 
8 mo. Imprisonment  (w/or w/out 

alternatives) 

What is more, it is critical to remember that the NCIA’s findings do not take into account 

the other powerful mitigating factors that distinguish Mr. Van Gilder from the bulk of similarly-

situated defendants, and that render the prosecution’s requested severe sentence even more 

difficult to defend (and, for that matter, understand).  These undisputed factors include:  

• Mr. Van Gilder’s life of charitable and community-spirited works 

• His challenging family circumstances that would be dramatically exacerbated by a 

sentence of imprisonment 

• The more than 40 character letters describing Mr. Van Gilder’s deep regret for his 

conduct and his appreciation for what damage he has done to his family and friends. 

• The reality that Mr. Van Gilder will lose his insurance licenses and will be precluded 

from pursuing his life’s profession8  

                                                 
8 See PSIR at page 18, para. 92 (noting that Mr. Van Gilder’s “licenses will most likely be revoked”); id. at para. 95 
(“Because of his felony conviction, [Mr. Van Gilder] will not be able to be licensed and/or employed in the 
insurance field.”). 
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• His recognition that his crime was very limited in time and scope, had no victims, 

occurred nearly 6 years ago, and involved not a single dollar in tipping-related gains 

• The reality that Mr. Van Gilder was terminated from his position leading his 

family’s insurance business 

• His entirely voluntary decision to provide the prosecution a detailed written 

summary of how he got involved in this offense and what he and others did well 

before his plea (cooperation for which Mr. Van Gilder, as noted above, did not 

receive 5K1.1 credit, but which nonetheless is a legitimate mitigation factor not 

found in most cases of this kind).   

But the prosecution’s unwarranted sentencing position not only is irreconcilable with 

comparable national cases.  In fact, it also cannot be squared with the sentences received by three 

prominent Denver-based insider trading defendants (the investigation of which ultimately led to 

Mr. Van Gilder’s indictment), namely, Drew K. “Bo” Brownstein, Clayton Peterson, and Drew 

Peterson.  See generally United States v. Brownstein, 11 CR 904 (S.D.N.Y. Oct. 21, 2011; 

United States v. Peterson, 11 CR 664 (S.D.N.Y. Aug. 5, 2011); United States v. Peterson, 11 CR 

665 (S.D.N.Y. Aug. 5, 2011).   

By way of brief background, Clayton Peterson, who served on the Mariner Energy board, 

in April 2010 passed material, non-public information about Mariner to his son, Drew Peterson.  

Drew Peterson, in turn, not only traded on this information (resulting in some $205,416 in 

profits; more than twice those temporarily achieved by Mr. Van Gilder), but also forwarded it to 

his friend, Drew “Bo” Brownstein.  Brownstein traded on this information and reaped 

approximately $5,000,000 in profits for himself and his hedge fund, Big 5 Asset Management.   
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Eventually, all three individuals pled guilty to securities fraud.   

• The federal sentencing guidelines for Clayton Peterson was 12 to 18 months; he 

received two years of probation.   

• Drew Peterson, who gained over $200,000 in profits, likewise received no jail time, 

only three years of probation. 

• Brownstein was merely sentenced to one year and one day imprisonment, despite the 

prosecution, based on its “general deterrence” argument, asking for a significant term 

of imprisonment within the guideline range of 37 to 46 months.   

These three cases had a nexus to both Denver and to Mr. Van Gilder.  What is more, in terms of 

aggravating circumstances, they involved not only (1) tipping activity, but also (2) gains in the 

many millions.  In contrast, Mr. Van Gilder’s case involves not a single dollar in tipping gains, 

and his total gains pale in comparison to those involved in the Petersons/Brownstein cases.  

Nevertheless, the prosecution in this case is asking that Mr. Van Gilder be incarcerated for up to 

three months longer than Mr. Brownstein, a man who’s criminal conduct was far more extensive 

and who reaped over 5,000% more in terms of profits.  The sentences handed down in those 

cases, in short, serve to further highlight why the prosecution’s sentencing position as it relates to 

Mr. Van Gilder is not objectively or subjectively reasonable. 

In the final analysis, Mr. Van Gilder is a fundamentally decent person who understands at 

a very profound level the significance of what he has done, is working tirelessly to correct the 

harm he has caused, and has already paid a significant price for his conduct (a price he will 

continue to pay in the foreseeable future).  We certainly do not seek to diminish the seriousness 

of Mr. Van Gilder’s offense, but we strongly believe that this is not the type of case or defendant 
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deserving a “first-ever” sentence of incarceration – and the NCIA’s data and analysis certainly 

bears this position out.  

 8. The Need to Provide Restitution to Victims of the Offense  

 As the Probation Officer recognizes, there are no victims in this case and, thus, there are 

no restitution obligations.  See PSIR at page 13, para. 50; id. at page 22, paras 11 and 12.  

 Indeed, as the PSIR points out (page 20, para 110), ordering 15 months’ supervision by a 

Probation Officer would cost the U.S. taxpayer a total of $4,184.25.  In contrast, imprisoning Mr. 

Van Gilder for 15 months would cost around $36,184.95 (that is, over 8 times more).  See id.  

There are certainly criminal defendants with backgrounds and levels of criminal involvement 

that justify such an additional eight-fold increase in their sentencing-related costs.  But on the 

available evidence it is difficult to persuasively argue that Mr. Van Gilder falls within this select 

group.  

C. Probation Officer’s Recommended Sentence Does Not Substantively Consider a Key 
Factor:  The Need to Avoid Unwarranted Disparities 

 We certainly appreciate that the PSIR’s recommendation of 6 months’ imprisonment, 6 

months’ home detention, no community service, and a $5,000 fine is far closer to being in line 

with substantial fairness than the position advocated by the prosecution.  See generally PSIR at 

page R-1.  The PSIR, further, accurately notes that, but for Mr. Van Gilder’s close personal 

relationship with Mr. Parker, Mr. Van Gilder would have never gotten himself involved in this 

criminal activity.  Id.   

What the PSIR explicitly does not consider, however, is an absolutely central sentencing 

consideration, namely, the objective evidence establishing that a sentence of imprisonment 

would fall outside the punishment imposed in similar cases.  The non-profit NCIA report’s 
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credible findings provide ample justification for sentencing Mr. Van Gilder in line with other 

similarly-situated defendants, namely, to a sentence of probation. 

CONCLUSION 

 Mr. Van Gilder has been haunted by his actions in 2007 that put his family’s, his family 

business’s, and his own future in jeopardy.  As the PSIR recognizes, and as the many supportive 

letters underscore, Mr. Van Gilder, a man of humility and dignity, on a daily basis pays the 

psychological and real-world price for what he has done.  Mr. Van Gilder’s conduct here 

provably represents an anomaly to his character and otherwise unmarked life.  

 We submit that, in light of the applicable § 3553 factors, any sentence of incarceration is 

greater than necessary under the facts of the case, will prevent Mr. Van Gilder from putting this 

nightmare of his own creation behind him, and will make it even more difficult for him to 

support his ex-wife and children.  In the alternative, a probationary sentence that includes a 

community service requirement will more than serve as adequate punishment for his isolated and 

limited conduct. 

DATED this 29th day of July, 2013.  
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 Respectfully submitted, 

PERKINS COIE LLP 

By:  s/ Robert N. Miller 
Robert N. Miller 
T. Markus Funk 
1900 Sixteenth Street, Suite 1400 
Telephone:  303.291.2300 
Facsimile:  303.291.2400 
Email:  rmiller@perkinscoie.com 
  mfunk@perkinscoie.com 

 
Attorneys for Defendant Michael Van Gilder 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 29, 2013, I electronically filed the foregoing with the Clerk 
of the Court using the CM/ECF system which sent notification of such filing to the following 
email addresses: 

 
• Kenneth Mark Harmon  

kenneth.harmon@usdoj.gov, 
USACO.ECFCriminal@usdoj.gov, 
Andrea.Hough@usdoj.gov  

• Michael Alexander Levy  
michael.levy@usdoj.gov 

 

 

s/ Robert N. Miller 
Robert N. Miller 
Perkins Coie LLP 
1900 Sixteenth Street, Suite 1400 
Denver, CO  80202 
Telephone:  303.291.2300 
Facsimile:  303.291.2400 
Email:  rmiller@perkinscoie.com  
 
Attorneys for Defendant Michael Van Gilder 
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FEDERAL SENTENCING STATISTICAL ANALYSIS REPORT 
for 

MICHAEL VAN GILDER 
 

Title 18 U.S.C. §3553(a)(6) directs that the “need to avoid unwarranted 

sentence disparities among defendants with similar records who have been found 

guilty of similar conduct” be considered when imposing sentence. To this end, using 

a data collection maintained by the United States Sentencing Commission (USSC), 

the National Center on Institutions and Alternatives (NCIA) has prepared a Federal 

Sentencing Statistical Analysis (FSSA) report for this case in order to determine how 

defendants similar to Mr. Van Gilder were sentenced in federal courts across the 

country.  

 

NCIA is a nonprofit organization which has worked in the sentencing field for 

over 36 years and has been recognized for its sentencing expertise in Courts across 

the country.
1
 

 

BACKGROUND OF THE USSC DATABASE 
 

The United States Sentencing Commission (USSC) maintains a 

comprehensive computerized data collection system of federal sentencing 

information. Pursuant to 28 U.S.C. §994(w), each chief judge of a district is required 

to ensure that within 30 days after entry of judgment in a criminal case the sentencing 

court submits a report of the sentence to the USSC that includes: (1) the judgment and 

commitment order; (2) the statement of reasons (including the reasons for any 

departures or variances); (3) any plea agreement; (4) the indictment or other charging 

document; (5) the presentence report; and (6) any other information the USSC needs.  

 

  

                                                           
1
NCIA has operated since 1977 as a nonprofit organization. Its Criminal Justice Services (CJS) 

provides services to courts, defense attorneys, and clients throughout the country. CJS provides 

individualized sentencing evaluations, research and recommendations for persons who are facing 

incarceration. CJS services include sentencing reports, sentencing guideline assistance, capital case 

assistance, parole plans, disparity analysis, research, and institutional designation/transfer. NCIA has 

provided services to over 20,000 clients in all 50 states and in over 75 federal jurisdictions. NCIA has 

prepared disparity analyses for over 175 individuals being sentenced in federal court.  

NCIA 

7222 Ambassador Road  

Baltimore, Maryland 

21244 

443.780.1353 phone 

410.265.8078 fax 

 

www.ncianet.org 

Founders 

Dr. Jerome G. Miller 

Herbert J. Hoelter 
 
 
 
NCIA SERVICES 
 
Criminal Justice 
 
Augustus Institute 
for Mental Health 
 
Youth In Transition 
School 
 
Adult Career  
Development 
 
Youth Residential 
 
Adult Residential 
 
Jail Suicide Prevention 
 
Public Policy 
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This data contains information on federal criminal cases sentenced under the Sentencing 

Guidelines and Policy Statements of the Sentencing Reform Act of 1984. The data files included 

in this study contain all cases received by the USSC that were sentenced between October 1, 

1998 and September 30, 2011. United States Federal Courts handled over 925,000 criminal cases 

between the fiscal years 1999 and 2011. The USSC estimates that 99% of all cases are included 

in this dataset. 

 

NCIA ANALYSIS 
 

STEP 1: NCIA received the data sets for fiscal years 1999-2011 from the 

United States Sentencing Commission (USSC).
2
  

 

STEP 2: Data files were extracted and imported into the statistical computer 

program SPSS utilizing the SPSS setup files provided by the USSC.  

 

STEP 3: NCIA research staff sorted and selected cases to include only those 

cases where the information related to a defendant’s guideline 

calculation(s) represented known court findings. That is, only those 

cases where the Court either agreed with the probation officer’s 

calculations of the sentencing guidelines, or where the court clearly 

documented any changes it made to a defendant’s guideline 

calculation. Total cases = 796,295 cases. (This represents 

approximately 86% of all cases.) 

 

STEP 4: Mr. Van Gilder will plead guilty to violating securities fraud; pursuant 

to the written plea agreement, it is expected that he will be scored 

according to the Insider Trading guideline - U.S.S.G. §2B1.4 (and the 

former §2F1.2).  

 

NCIA research staff sorted and selected cases where the defendant was 

scored according to the Insider Trading guideline.  

 

 Step 4 Result: 796,099 cases deleted 

196 cases remain 

 

  

                                                           
2
When releasing these datasets to the public, the USSC excludes all individual identifiers. 
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STEP 5: Mr. Van Gilder is a Criminal History Category I. NCIA research staff 

deleted those cases where the defendant was not a Criminal History I.  

 

 Step 5 Result: 8 cases deleted 

188 cases remain 

 

STEP 6: Mr. Van Gilder is entering into a plea agreement with the Government. 

NCIA research staff deleted those cases where the defendant was 

convicted after trial.  

.  

 Step 6 Result: 19 cases deleted 

169 cases remain 

 

STEP 7: NCIA research staff examined each case to determine if it contained 

missing or incomplete sentencing information. No case contained 

missing or incomplete sentencing information. 

 

 Step 7 Result: 0 cases deleted 

169 cases remain 

 

STEP 8: NCIA research staff examined each case to determine if it contained 

missing or incomplete information regarding loss. No case contained 

missing or incomplete sentencing information. 

 

 Step 8 Result: 0 cases deleted 

169 cases remain 

 

STEP 9: It is our understanding that, although Mr. Van Gilder provided a 

complete attorney proffer to the government prior to pleading guilty, 

he will not receive a formal downward departure pursuant to U.S.S.G. 

§5K1.1. NCIA research staff deleted those cases where the defendant 

received a downward departure pursuant to U.S.S.G. §5K1.1.  

 

 Step 9 Result: 51 cases deleted 

118 cases remain 

FINDINGS 

 Of these remaining 118 defendants, 1 defendant was sentenced in the 

Tenth Circuit (District of Colorado); this defendant had a loss of 

$28,611,270.00 (that is, a financial gain amount that is more than 300 

times that involved in Mr. Van Gilder’s case).  His resulting Total 
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Offense Level was 26 (63-78 months) and he was sentenced to 72 

months of imprisonment.  

 

 Of the 118 cases, there were 10 defendants (both pre and post-Booker) 

in Mr. Van Gilder’s loss category (>$70,000 - $120,000).   

 

 Median sentence = a term of probation (whether or 

not the period of probation also included an 

alternative sentence).  

 

 Sentence imposed most frequently (the mode) = a 

period of probation.  

 

STEP 10: NCIA research staff deleted those cases where the defendant was 

sentenced pre-Booker.   

 

 Step 10 Result: 48 cases deleted 

70 cases remain 

 

STEP 11: NCIA research staff organized these remaining 70 cases by loss 

amount according to the 2012 U.S.S.G. §2B1.1 loss table. NCIA 

research staff tallied the total number of cases where the defendant 

received a probationary/fine only sentence versus a sentence of 

imprisonment and determined the percentage of each category 

("Probation/Fine Only" or “Prison"). For those who received a term of 

imprisonment, the average prison length was determined (this 

calculation does not include any months of alternative confinement as 

defined in U.S.S.G. §5C1.1). 
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POST-BOOKER FINDINGS 
 

 

Sentences Imposed 

Offenders Scored According to U.S.S.G. §2B1.4 (and the former U.S.S.G. §2F1.2) 

(Excludes U.S.S.G. §5K1.1 Defendants) 

National Post-Booker Analysis 

Loss Amount 
Total 

Cases 

Probation/ 

Fine Only 
Prison 

Average 

Prison 

Length 

$0 - $30,000 n=14 11 (78.6%) 3 (21.4%) 4.3 MO 

> $30,000 - $70,000 n=7 4 (57.1%) 3 (42.9%) 9.0 MO 

> $70,000 - $120,000 n=4 4 (100.0%) 0 (0.0%) N/A 

> $120,000 - $200,000 n=8 2 (25.0%) 6 (75.0%) 14.5 MO 

> $200,000 - $400,000 n=6 2 (33.3%) 4 (66.7%) 25.8 MO 

Over $400,000 n=31 4 (12.9%) 27 (87.1%) 33.3 MO 

All Cases n=70 27 (38.6%) 43 (61.4%) 26.3 MO 

 

Conclusion 

 

 Based on the foregoing, there were 70 defendants sentenced post-Booker.  Of 

these 70 defendants, 100% of those in Mr. Van Gilder’s loss amount category 

received probationary sentences.  
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