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Federal Officer Removal: The Misunderstood Removal Statute

U

nder the Federal Officer Removal statute, set forth in
28 U.S.C§ 1442(a)(1), a federal court has jurisdiction
over a civil action that is directed at “[t]he United
States or any agency thereof or any officer (or any
person acting under that officer) of the United
States or of any agency thereof, in an official or individual capacity,
for or relating to any act under color of such office.”1
Government contractors have long used the “any person acting
under” language of the statute to remove product liability claims
from state to federal court, arguing that they manufactured the
allegedly defective products pursuant to detailed specifications furnished by the U.S. government. The U.S. Supreme Court validated
this use of the Federal Officer Removal statute in the seminal case
Boyle v. United Technologies Corp.2 The underlying rationale in
Boyle is that the contractor, in manufacturing products pursuant
to government direction, steps into the shoes of the sovereign and
therefore enjoys sovereign immunity.
But government contractors seemingly have been loath to
invoke the Federal Officer Removal statute in other contexts,
perhaps because a small scattering of U.S. district courts have
misinterpreted Boyle to mean that the statute should be narrowly
construed when the underlying case does not implicate the government contractor defense or other examples of sovereign immunity.
But the statute is not so narrow, and as this article demonstrates,
applies with equal force to breach of contract claims that arise from
governmental direction. Indeed, unlike the typical rule requiring
federal courts to strictly construe removal statutes and “resolve
all doubts about the propriety of removal in favor of retained state
court jurisdiction,”3 the Federal Officer Removal statute is broadly
construed.4 Moreover, unlike with other federal removal statutes,
the removing party may seek an interlocutory appeal from an order
granting plaintiff’s motion to remand.5
But perhaps the most palpable benefit of invoking the Federal
Officer Removal statute, as opposed to simply arguing that the case
involves a federal question, is that the well-pled complaint rule does
not apply. Under the well-pled complaint rule, a plaintiff enjoys the
freedom to frame its claims as it sees fit; consequently, a complaint
that alleges only state-law claims will not typically be removable

on federal question grounds.6 As the Supreme Court noted in
Caterpillar, Inc. v. Williams, “federal jurisdiction exists only when
a federal question is presented on the face of the plaintiff’s properly
pleaded complaint.”7 Thus, a “case may not be removed to federal
court on the basis of a federal defense even if the defense is anticipated in the plaintiff’s complaint, and even if both parties admit that
the defense at issue is the only question truly at issue in the case.”8
In contrast, even if a state court complaint asserts only statelaw claims, a defendant may be able to remove under the Federal
Officer Removal statute if a colorable federal defense exists as to
those claims.9 As the Supreme Court observed in Jefferson County,
Alabama v. Acker, the Federal Officer Removal statute is an exception to the well-pled complaint rule. Assuming the other elements
of the statute are met, the federal question element is met if the
defense to the state-law claim depends upon federal law.10
To successfully remove a state lawsuit under the Federal Officer
Removal statute, a defendant must meet each of four elements: (1)
that the defendant is a person; (2) that the federal government or
federal officer directed the defendant to take action; (3) that the
action was the causal nexus of the plaintiff’s claim; and (4) that a
colorable federal defense exists as to the claim.11
As to the first element, corporations are deemed persons for
purposes of the statute.12 To establish the second element, the defendant must establish that the federal government exercised “direct
and detailed control” over the defendant’s action.13 This test is met
by establishing “strong government intervention” and the threat
that a defendant will be sued in state court “based upon actions
taken pursuant to federal direction.”14 A specific instruction from a
federal officer, or even detailed regulations or detailed specifications
that compel specific and certain conduct, can satisfy this requirement.15 But mere compliance with the “general auspices of federal
direction” is not enough; otherwise, simply following statutory or
regulatory requirements such as paying one’s income taxes could
be deemed sufficient.16 The defendant satisfies the third element—
causal nexus—by establishing that the allegations in the complaint
arose from actions taken by the defendant pursuant to a federal officer’s direction.17 The fourth element—establishing a colorable federal
defense—is the one that seems to give defendants the most pause.
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This pause seems to flow from unnecessarily equating the phrase
“colorable federal defense” with the government contractor defense.
The latter is but one—not the only—example of the former. As the
U.S. Court of Appeals for the Second Circuit explained in Isaacson
v. Dow Chemical Co.: “Courts have imposed few limitations on
what qualifies as a colorable federal defense.”18 A colorable federal
defense is one that is defensive, based in federal law, and arises out
of the removing party’s compliance with the demands of a federal
officer.19 The removing party need not prove that it will prevail on
the defense, or even that it is meritorious—only that it is colorable.20
“In construing the colorable federal defense requirement, [the

by prisoners against a prison warden be remanded to state court.
Although the warden asserted that he acted under color of office
and thus enjoyed sovereign immunity, the Tenth Circuit held that
his defense failed to meet the “colorable federal defense” standard.
The Supreme Court reversed, stating that “[i]n fact, one of the most
important reasons for removal is to have the validity of the defense
of official immunity tried in a federal court.”26 This quote seems to
have taken on a life of its own and has been used out of context to
argue that absent an immunity defense, the Federal Officer Removal
statute should not be broadly construed. But this is not what the
Willingham case says, nor has the Supreme Court ever endorsed

Supreme Court has] rejected a ‘narrow, grudging interpretation’ of
the statute.”21 Defenses including sovereign immunity, official justification, and reliance on regulatory prohibitions have been deemed
sufficient to support federal officer removal.22
Despite the Supreme Court’s clear and consistent instruction
that the Federal Officer Removal statute must be broadly construed,
a small handful of district courts have narrowly interpreted the
statute when invoked by private parties. For example, in Taylor v.
Comsat Corp., the court held that the statute “must be strictly construed for the reason that the limited jurisdiction of federal courts
‘is not to be expanded by judicial decree’ since federal courts ‘possess only that power authorized by [the] Constitution and statute.’”23
The Taylor court cited with approval two other district court cases
holding the statute “should be construed broadly only when the
immunity of federal officers is at issue.”24
Taylor and the few other cases that have imposed a heightened
standard on private parties seeking to invoke the Federal Officer
Removal statute found their justification in the Supreme Court
case of Willingham v. Morgan.25 In Willingham, the U.S. Court
of Appeals for the Tenth Circuit ordered that a lawsuit brought

such an interpretation.
In Watson v. Philip Morris, decided nearly 40 years after
Willingham, the Supreme Court reaffirmed that the statute is to
be read broadly and confirmed that it applies to private parties.27
Nevertheless, some have argued that despite Watson’s specific
direction that the statute be liberally construed, the case supports
a narrow interpretation of the statute. The Watson Court, however,
simply noted that a broad reading of the statute is not the same
as a limitless one. In Watson, plaintiffs sued Philip Morris in state
court for fraudulently manipulating cigarette tests to obtain a low
tar and nicotine result that could be used to market the cigarettes
as “lite.” Philip Morris argued in support of removal that the testing
had been developed pursuant to U.S. Food and Drug Administration
(FDA) regulations and, moreover, that the FDA had delegated to it
the authority to test cigarettes on the government’s behalf. As to
the first argument, the Supreme Court found no evidence that the
government had directed Philip Morris to test the cigarettes in the
way that it did and went on to say that mere compliance with general government regulations does not rise to the level of government
direction. As to the second argument, the Supreme Court noted that
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it searched in vain for any evidence in the record of such delegation.
It specifically noted that it did not even find a contract between the
FDA and Philip Morris for such testing.28 Thus, the Court found that
Philip Morris could not satisfy the colorable federal defense prong
of the statute. The Court never held, however, that only immunity
defenses could meet this prong.
As the Second Circuit noted one year after Watson, “we find no
support for the proposition that only ‘official immunity defenses’
satisfy the ‘colorable federal defense’ requirement.”29 In Hagen v.
Benjamin Foster, the court extensively analyzed the “colorable
defense requirement” with a particular look at cases that applied a
heightened standard to private parties.30 The Hagen court rejected
such a two-class system for applying the Federal Officer Removal
statute:
[T]hough it is perhaps true that the defendants in this and similar cases are not “the paradigmatic federal officer” protected
by Section 1442(a)(1), it is axiomatic that these defendants
are nevertheless protected by the statute. After all, “[i]f the
federal government can’t guarantee its agents access to a federal forum if they are sued or prosecuted, it may have difficulty
finding anyone willing to act on its behalf.”31

“Critically, the Court’s inquiry on this issue is not whether the
defense will ultimately prevail, but only whether the defense is a
‘colorable’ one.”33 The court then found that Northrop Grumman
had asserted:
a colorable federal defense of official justification because
Northrop Grumman avers it cannot be liable to CRGT if the
Army Contracting Officer properly terminated the CRGT
licenses. Northrop Grumman sets forth facts that its contract
with the Army is subject to a clause provided within the
Federal Acquisition Regulation which permits the government
to terminate a contract for convenience, and additionally that
its subcontract with CRGT incorporates that provision by reference. Whether Northrop Grumman’s assertions about the
subcontract are eventually declared meritorious is irrelevant
at this stage, what matters is whether Northrop Grumman has
set forth plausible facts that advance a colorable defense of
official justification. Because Northrop Grumman’s plausible
assertions, if true, would render it an innocent intermediary
and preclude CRGT’s action for breach, Northrop Grumman
has advanced a colorable federal defense.34

The court agreed with Northrup Grumman that all four prongs of the Federal Officer
Removal statute had been met, identifying the colorable federal defense.
As the above demonstrates, the Federal Officer Removal statute
is to be broadly construed when invoked by private parties, even
where the colorable federal defense is something other than an
immunity defense. Thus, the common perception that private parties may invoke the statute only when asserting the government
contractor immunity defense is entirely misplaced. A defendant that
can satisfy the four prongs of the statute may remove a case even
when the claims sound only in contract.
In CRGT, Inc. v. Northrop Grumman Systems Corp.,32 for
example, Northrop Grumman successfully removed a breach of
contract claim on the ground that it had been directed by the
government to take the action that gave rise to the plaintiff’s
claim. CRGT, as a subcontractor to Northrop Grumman, provided
licenses enabling the government to use certain software. After the
government concluded that it had its own licenses for that software, it directed Northrop Grumman to terminate that part of the
contract relating to software usage fees. In its motion to remand,
CRGT argued that its allegations were directed only at Northrop
Grumman, not the government; that its claims sounded only in state
law; that Northrop Grumman had not identified a colorable federal
defense; and that the removal statute was to be narrowly construed
when invoked by private parties.
The court agreed with Northrop Grumman that all four prongs
of the Federal Officer Removal statute had been met: (1) Northrop
Grumman was a person under the statute; (2) it terminated the contract at the specific direction of a federal officer; (3) the termination
gave rise to CRGT’s claim; and (4) Northrop Grumman asserted a
“colorable federal defense.”
In identifying the colorable federal defense, the court stated:
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As the court recognized in CRGT, the Federal Officer Removal
statute is a different creature entirely than other removal statutes. It
requires neither that a complaint allege federal questions of law nor
that the court resolve doubts in favor of state court jurisdiction. As
such, it offers a powerful tool for government contractors who prefer
to litigate state-law claims in federal court when those claims arise
from actions taken at the direction of the federal government. 
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