
11/16/2012

1

1 ©2012 Perkins Coie LLP

Labor and Employment Law Breakfast
FALL NEW DEVELOPMENT UPDATE

November 2012

Bruce M. Cross 
Zachary P. Jones

Amy F. Kunkel-Patterson

2 ©2012 Perkins Coie LLP

The NLRB & Private Employers

“Concerted Activity”
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NLRB’s Attack On Rules Of Conduct
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“No one should be disrespectful or use profanity or any 
other language which injures the image or reputation of 
the Dealership.” 
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NLRB’s Attack On Rules Of Conduct
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“… prohibits employees from being disrespectful or using 
profanity or any other language which injures the image or 
reputation of the Dealership.” 
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NLRB’s Attack On Rules Of Conduct

“We honor confidentiality. We recognize and protect 
the confidentiality of all information concerning the 
company, its business plans, its [employees], new 
business efforts, customers, accounting and financial 
matters.”
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NLRB’s Attack On Rules Of Conduct

Disseminating “[s]ubstantive information such 
as membership, payroll, confidential financial, 
credit card numbers, social security numbers, or 
employee personal health information.”
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Rules Of Conduct
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Broad Prohibitions:
“disrespectful 
language and 
behavior”

“disparaging 
company”

Confidentiality about 
“employees” generally

Specific Prohibitions:
Bullying

Intimidation

Insubordination

Clear Bounds of 
Confidentiality Policies
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Social Media In The Workplace
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Social Media In The Workplace
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Social Media In The Workplace
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Social Media In The Workplace
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Discussion Of Workplace Investigations?
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The NLRB’s New Poster
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Other NLRB Updates
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Waiver of Class Actions

 NLRB 

 Certiorari granted in American Express Co. 
v. Italian Colors Restaurant

Confidentiality Provisions in Arbitration 
Agreement

Proposed Rules for Union Elections
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Handbook Claims, Revisited

 At-will relationship modified by 
enforceable promises

 Must be specific representation(s)
 Exclusive lists of reasons for 

discharge

 Detailed procedures for discharge

 Descriptions of conduct allowing 
immediate termination

 Descriptions of conduct requiring 
warnings before termination
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Recent Discrimination Cases – Washington 
And Beyond

 Loeffelholz v. University of Washington (Wash. 2012)
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Failure To Accommodate Religious Beliefs?

 Short v. Battle Ground School District (Wash. App. 
2012)
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Seattle Proposal To Prohibit Discrimination 
Against Individuals With Arrests/Convictions

 Rationale: employment
prevents recidivism

 Exceptions:

 Direct relationship

 Risk of substantial harm to property or safety

 Working with children or vulnerable adults

 Background check laws still apply
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Age Discrimination: Shelly v. 
Geren (9th Cir. 2012)

 Asking about retirement 
dates

 Qualification disparities??

 Shady decisionmakers
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Cat’s Paw Liability

 “Judicial attractive nuisance”
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Class Action Update
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Too Big to Sue?

 McReynolds v. Merrill Lynch
(7th Cir. 2012)

 Ellis v. Costco Wholesale 
Corp. (9th Cir. 2011)
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Lessons?

 DON’T throw all 
company-wide 
promotion and pay 
policies out the 
window!

 DO: Collect data on 
pay disparities.
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Wage & Hour Update

 Salesmen Who Do Not Make Sales: 
Christopher v. SmithKline Beecham Corp. (2012)
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Wage & Hour Update
 When a Manager is Not a Manager: Fiore v. 
PPG Industries (Wash. App. 2012)
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Wage & Hour Update

 Audit Associates Are More Professional Than They’d 
Like To Believe: Litchfield v. KPMG (Wash. App. 2012)
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Marijuana and the Workplace 

 Initiative 502

 Roe v. Teletech Customer 
Care Management (Wash. 2011)

 Marijuana and the ADA
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Computer Fraud Abuse Act ("CFAA")

 United States v. Nosal (9th Cir. 2012)

30

Questions?
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