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OVERVIEW

Even as the immediate shock of the COVID-19 pandemic receded, 2021 was anything but “normal” for the consumer finance 

industry. State and federal programs implemented in response to the pandemic’s economic disruptions began to expire or be 

lifted—most notably, eviction and foreclosure moratoria and forbearance programs—and new regulations on debt collection, 

payday lending, and credit reporting took effect. At the same time, a new presidential administration took office and many 

senior federal appointees made clear that consumer protection would be a top priority. 

In this 2021 Consumer Finance Year in Review, we highlight key regulatory, legislative, and litigation developments affecting 

the consumer finance industry over the course of the year. We also offer some predictions on emerging trends and what the 

industry can expect in the year to come. 

STATE OF THE INDUSTRY: MORTGAGE LENDING AND SERVICING
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When Joe Biden was elected president, it was clear that the Consumer Financial Protection Bureau (CFPB) would undergo 

significant changes in 2021. Indeed, on January 20, 2021, Trump-appointed Director Kathy Kraninger resigned at the request 

of the Biden administration and the president announced his nominee would likely be Rohit Chopra. That same day, Dave 

Uejio took office as acting director, pending the confirmation of Chopra. 

ACTING DIRECTOR DAVID UEJIO

Acting Director Uejio quickly issued a statement making his priorities clear. First, he prioritized relief for consumers facing 

hardship due to the COVID-19 pandemic and the related economic crisis. He expressed concern regarding the findings in 

the CFPB’s Supervisory Highlights issued in January 2021, noting that companies were failing to properly administer relief 

through the crisis. He specifically called out mortgage servicers, some of which had given consumers incomplete and 

inaccurate information about Coronavirus Aid, Relief, and Economic Security Act forbearances, failed to properly process 

forbearance requests, and collected and assessed late fees despite having approved forbearances. Uejio warned that the 

CFPB would take aggressive action to ensure that companies followed the law and met their obligations to assist consumers 

during the pandemic.

Second, Uejio prioritized racial equity. Specifically, he noted that the practices and policies of the financial services 

industry have both caused and exacerbated racial inequality. He advised that he would be elevating and expanding existing 

investigations and exams intended to address racial equity, noting that fair lending enforcement would be a top priority. 

Uejio wasted no time in acting on these priorities despite a brief nine-month tenure as acting director. 

On March 11, 2021, the CFPB rescinded its Statement of Policy Regarding Prohibition on Abusive Acts or Practices, which was 

originally issued by the previous administration in January 2020 and reflected industry efforts seeking clarity for the use of 

Unfair, Deceptive, or Abusive Acts or Practices (UDAAP). The CFPB made clear that it intended to “exercise its supervisory 

and enforcement authority consistent with the full scope of its statutory authority under the Dodd-Frank Act as established by 

Congress” in order to “better protect consumers and the marketplace from abusive acts or practices, and to enforce the law 

as Congress wrote it.”

Later that month on March 31, 2021, the CFPB issued a Compliance Bulletin and Policy Guidance warning mortgage servicers 

to take all necessary steps to prevent a wave of foreclosures after the expiration of the federal foreclosure moratoriums. The 

CFPB warned that it was focused on preventing avoidable foreclosures and advised mortgage servicers to ramp up capacity 

to reach out and respond to the large number of homeowners requiring loss mitigation assistance. 

After the federal foreclosure moratorium ended on July 31, 2021, the CFPB’s final rule amending the Real Estate Settlement 

Procedures Act (RESPA) Regulation X went into effect on August 31, 2021. The rule, found at 12 C.F.R. §§ 1024.39 and 1024.41, 

amends RESPA Regulation X early intervention and loss mitigation requirements. The amendments provided significant 

new rights to homeowners exiting a mortgage loan forbearance or experiencing a payment hardship related to the COVID-19 

pandemic. The new rule:

1. Requires servicers to comply with additional procedural safeguards before initiating foreclosure;

2. Permits a servicer to offer certain streamlined loan modifications without requiring the borrower to submit a 

complete loss mitigation application;

3. Specifies how and when a servicer must resume reasonable diligence efforts at the end of forbearance; and

4. Imposes new early intervention requirements for borrowers in default.

While many in the industry predicted a wave of foreclosures after the foreclosure moratoria lifted, the administration and the 

CFPB’s actions helped prevent avoidable foreclosures and largely kept borrowers in their homes. 

NEW ADMINISTRATION, NEW CFPB

https://files.consumerfinance.gov/f/documents/cfpb_supervisory-highlights_issue-23_2021-01.pdf
https://files.consumerfinance.gov/f/documents/cfpb_abusiveness-enforcement-policy_statement.pdf
https://files.consumerfinance.gov/f/documents/cfpb_bulletin-2021-02_supervision-and-enforcement-priorities-regarding-housing_WHcae8E.pdf
https://www.federalregister.gov/documents/2021/06/30/2021-13964/protections-for-borrowers-affected-by-the-covid-19-emergency-under-the-real-estate-settlement
https://www.federalregister.gov/documents/2021/06/30/2021-13964/protections-for-borrowers-affected-by-the-covid-19-emergency-under-the-real-estate-settlement
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DIRECTOR ROHIT CHOPRA

The U.S. Senate confirmed Rohit Chopra as director of the CFPB on September 30, 2021. He was subsequently sworn in on 

October 12 and has assumed leadership of the agency. Prior to his nomination, Chopra served as a commissioner at the Federal 

Trade Commission (FTC). Before serving at the FTC, Chopra was the CFPB’s assistant director and, separately, the CFPB’s 

student loan ombudsman.

Chopra wasted no time in announcing organizational changes, including a 

substantial increase in enforcement staff and senior-level appointments, all but 

confirming that he would be taking a more aggressive approach to consumer 

financial services enforcement.

After his confirmation, Director Chopra immediately appointed two former 

Obama administration officials as the agency’s supervision and enforcement 

chiefs. First, he appointed Eric Halperin as assistant director for the bureau’s 

Office of Enforcement. Halperin, an Obama administration Justice Department 

veteran, is expected to intensify the CFPB’s enforcement of the fair lending laws. 

Second, he named Lorelei Salas as assistant director for supervision policy and 

acting assistant director for supervision examinations. Chopra said that Salas 

and Halperin “are both distinguished public servants with deep expertise in 

consumer protection. Together, they will be effective watchdogs over the financial 

marketplace, especially when it comes to stopping repeat offenders.”

As expected, Chopra continued the CFPB’s agenda to address fair lending issues. Even prior to his appointment, he had 

expressed concerns over housing discrimination. During his tenure at the FTC, Chopra opposed a proposed rule by the  

U.S. Department of Housing and Urban Development (HUD) that would be a safe harbor for Fair Housing Act claims based  

on discrimination if defendants can show they used an algorithm to determine credit risk that comports with industry 

standard and has been subjected and validated by a neutral third party. In October 2019, Chopra sent a letter to then-HUD 

Secretary Ben Carson, stating that “algorithms are not neutral, and even valid inputs can produce discriminatory results.” 

As director, Chopra continued to express his concerns over modern-day digital redlining disguised in what he calls “neutral 

algorithms.” Chopra has committed the CFPB to enforcing fair lending laws and “root[ing] out all forms of redlining, including 

algorithmic redlining.”

On October 22, 2021—10 days after Chopra became director—the CFPB and the Department of Justice filed an enforcement 

action in the U.S. District Court for the Western District of Tennessee against Trustmark National Bank for engaging in 

unlawful discrimination against Black and Hispanic applicants and prospective applicants. Five days after the enforcement 

action was filed, Trustmark agreed to a consent order that requires it to take remedial steps to improve its fair lending 

compliance and serve the credit needs of majority Black and Hispanic neighborhoods in Memphis. This includes investing 

$3.85 million in a loan subsidy program for qualified applicants for credit secured by properties in majority Black and 

Hispanic neighborhoods, opening a new loan production office in a majority Black and Hispanic neighborhood, and 

funding targeted advertising to generate applications for credit from qualified consumers in majority Black and Hispanic 

neighborhoods. Trustmark also agreed to pay $5 million in civil penalties.

Chopra also targeted big tech in his first 10 days as CFPB director. On October 21, 2021, the CFPB, under authority of the 

Consumer Financial Protection Act (CFPA), issued orders to several large technology companies directing them to turn over 

information on their payment systems business practices. “Big Tech companies are eagerly expanding their empires to gain 

greater control and insight into our spending habits,” said CFPB Director Rohit Chopra. “We have ordered them to produce 

information about their business plans and practices.” The CFPB will use the information collected to better understand how 

NEW ADMINISTRATION, NEW CFPB
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https://www.consumerfinance.gov/about-us/newsroom/cfpb-names-new-chiefs-for-supervision-and-enforcement-positions/
https://www.consumerfinance.gov/about-us/newsroom/cfpb-names-new-chiefs-for-supervision-and-enforcement-positions/
https://files.consumerfinance.gov/f/documents/cfpb_trustmark-national_-bank_proposed-consent-order_2021-10.pdf
https://www.consumerfinance.gov/about-us/newsroom/cfpb-orders-tech-giants-to-turn-over-information-on-their-payment-system-plans/
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these companies use personal payments data and manage access to users for the purpose of ensuring adequate consumer 

protection. The fact that the tech industry hasn’t been a focus of the CFPB under past administrations suggests that Chopra’s 

CFBP will take a broader view of the bureau’s jurisdiction and authority, targeting new industries and sectors to further 

enhance consumer protections. 

On November 30 the CFPB’s final rule to revise Regulation F, 12 C.F.R. part 1006, which implements the Fair Debt Collection 

Practices Act (FDCPA), went into effect. The final rule addresses communications in connection with debt collection, 

prohibitions on harassment or abuse, false or misleading representations, and unfair practices in debt collection, among 

other things. The final rule: 

1. Places restrictions on the times and places at which a debt collector may communicate with a consumer;

2. Allows consumers to restrict the media through which a debt collector communicates;

3. Clarifies that newer communications technologies, such as emails and text messages, may be used in debt 

collection with certain limitations to protect consumer privacy and to protect consumers from harassment or abuse, 

false or misleading representations, or unfair practices; and 

4. Defines a new term related to debt collection communications: limited-content message. This definition identifies 

what information a debt collector must and may include in a voicemail message for consumers (with the inclusion of 

no other information permitted) for the message not to be a communication under the FDCPA. 

In December 2021 Chopra again promoted an aggressive approach to enforcement by both the CFPB and the state attorneys 

general during his remarks to the National Association of Attorneys General. Specifically, Chopra encouraged state attorneys 

general (AGs) to bring actions under the Consumer Financial Protection Act (CFPA) and indicated that the CFPB plans to 

“clarify[] the wide variety of claims that states can bring under the CFPB’s statute” and wants to “make clear that state AGs 

and regulators can enforce a range of federal prohibitions and allow you to join forces.” Chopra warned that remedies need 

to be directed to “senior management and executive levels” in order “to address the underlying issues that drive repeat 

corporate offenses.” He also warned that when conducting investigations, the CFPB will alert state AGs and regulators when 

it finds non-compliance with their orders.

Last year we saw a decrease in CFPB enforcement actions with 18—the third-lowest annual total since bureau operations 

began in July 2011. However, this decrease is not an indicator of what is to come in 2022. 

NEW ADMINISTRATION, NEW CFPB

CFPB ENFORCEMENT ACTIONS BY YEAR
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CHANGES IN THE OCC UNDER THE NEW ADMINISTRATION

REPEAL OF THE “TRUE LENDER” RULE

On June 30, with majority votes from the U.S. House of Representatives and the Senate, President Biden signed into law a 

resolution adopted pursuant to the Congressional Review Act repealing the Trump administration’s so-called True Lender 

Rule. Intended to provide legal certainty for national banks and federal savings associations in making loans under lending 

partnerships with a third-party non-bank entity, such as a fintech marketplace lender, the rule, which became effective on 

December 29, 2020, was controversial from the start. While Republicans and certain financial industry groups were generally 

supportive, claiming the rule would provide underserved consumers with access to favorable loan rates, many Democrats 

and consumer advocacy groups vehemently opposed it, arguing that it would allow predatory lenders to prey on vulnerable 

consumers. Given the Biden administration’s view that the True Lender Rule “undermines state consumer protection laws 

and would allow the proliferation of predatory lending,” it was not surprising that the rule was repealed. 

The True Lender Rule will be treated as if it had never taken effect and true lender issues will be decided on a case-by-case 

basis going forward. As interest rates are expected to rise in 2022, the practical impact of the repeal will be significant for the 

consumer lending industry. 

RESCISSION OF THE JUNE 2020 COMMUNITY REINVESTMENT ACT RULE

On December 14, 2021, the OCC issued a final rule to rescind its May 2020 Community Reinvestment Act (CRA) rule, 

reverting to a rule that had been adopted jointly by the OCC, the Federal Reserve Board (FRB), the Federal Deposit Insurance 

Corporation (FDIC), and the former Office of Thrift Supervision in 1995.

The May 2020 rule, adopted in the final days of former Comptroller Joseph Otting’s tenure with strong support from many 

OCC-supervised institutions, replaced the OCC’s historical CRA framework by which banks have received ratings based on 

peer performance, including one based on incentives for banks to achieve specific performance goals. However, the May 2020 

rule was strongly criticized by consumer advocates, and Acting Comptroller Michael Hsu’s announcement in July 2021 that 

the OCC would propose rescinding the May2020 rule was not unexpected.

The new rule, taking effect on January 1, 2022, seeks to create consistency for all insured depository institutions by returning 

to the 1995 framework while also strengthening and modernizing the CRA by reopening the door to joint action between the 

OCC, FRB, and the FDIC.

The OCC anticipates that the rescission of the May 2020 CRA rulemaking will have a limited impact on national banks and 

federal and state savings associations since the June 2020 CRA rulemaking has yet to be fully implemented and many of  

the 1995 rules are still in effect.

https://www.occ.gov/news-issuances/federal-register/2020/85fr68742.pdf
https://www.occ.gov/news-issuances/federal-register/2020/85fr68742.pdf
https://www.whitehouse.gov/wp-content/uploads/2021/05/SAP-S.J.-Res-15.pdf
https://www.occ.gov/news-issuances/news-releases/2021/nr-occ-2021-76.html
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FTC STRENGTHENS GRAMM-LEACH-BLILEY ACT FINANCIAL SAFEGUARDS AND PRIVACY RULE

In response to widespread data breaches that led to identity theft and other financial losses, the FTC announced on October 

27, 2021, a newly updated rule that strengthens the data security safeguards that financial institutions are required to put in 

place to protect their customers’ financial information. The FTC’s updated Safeguards Rule requires non-banking financial 

institutions, such as mortgage brokers, motor vehicle dealers, and payday lenders, to develop, implement, and maintain a 

comprehensive security system to keep their customers’ information safe.

That same day, the FTC also announced that it adopted technical changes to its authority under a separate Gramm-Leach-

Bliley Act Rule, which requires financial institutions to inform customers about the institutions’ information-sharing practices 

and allow customers to opt out of having their information shared with certain third parties. 

FTC UPDATES

https://www.ftc.gov/policy/federal-register-notices/16-cfr-part-314-standards-safeguarding-customer-information-final
https://www.ftc.gov/policy/federal-register-notices/16-cfr-part-313-privacy-consumer-financial-information-rule-under-0
https://www.ftc.gov/policy/federal-register-notices/16-cfr-part-313-privacy-consumer-financial-information-rule-under-0
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Many states also kept busy in 2021 addressing the financial impact of the pandemic on 

consumers and fair lending issues. 

NEW YORK

On September 2, New York Governor Kathy Hochul extended the moratorium on COVID-

19-related residential evictions until January 15, 2022. According to the announcement, “all 

protections of the Tenant Safe Harbor Act for residential tenants who are suffering financial 

hardship as a result of the pandemic will remain in place, along with new protections on 

commercial evictions.”

On December 13, New York Attorney General Letitia James sent a letter warning mortgage 

servicers of their obligation to help New York homeowners impacted by the COVID-19 

pandemic. The letter reiterated that mortgage servicers are expected to comply with New 

York law and federal regulations and guidelines when providing long-term relief to affected 

homeowners. James noted that the Office of the Attorney General is “investigating whether 

certain servicers of privately-owned mortgages have failed to offer homeowners the 

forbearance relief and post-forbearance modifications required by New York Banking Law § 

9-x,” and warned that her office “will continue to monitor compliance and initiate enforcement 

actions against individual mortgage servicers as needed to protect New York homeowners.”

New Yorkers also enacted the Consumer Credit Fairness Act (S.153/A.2382), which creates new 

requirements regarding the filing of collection lawsuits and reduces the statute of limitations 

from six years to three years.

STATE LEGISLATION AND REGULATION

https://www.governor.ny.gov/news/governor-hochul-signs-new-moratorium-covid-related-residential-and-commercial-evictions-law
https://ag.ny.gov/sites/default/files/2021.12.13_nyag_ltr_to_servicers_re_haf.pdf
https://www.nysenate.gov/legislation/bills/2021/s153
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CALIFORNIA

California also made substantial regulatory changes in an effort to protect its consumers in 

2021. On January 1, the California Consumer Financial Protection Law (CCFPL) went into effect, 

making it “unlawful for covered persons or service providers, as defined, to, among other acts, 

engage in unlawful, unfair, deceptive, or abusive acts or practices with respect to consumer 

financial products or services, or offer or provide a consumer a financial product or service that 

is not in conformity with any consumer financial law.”

In accordance with the CCFPL, the Department of Financial Protection and Innovation (DFPI) 

became the financial sector’s new state regulator. The DFPI replaced California’s current 

Department of Business Oversight (DBO) and regulates financial products and services in the 

state. The DFPI will have significant regulatory and enforcement power, including the ability to 

conduct investigations, bring civil and administrative actions, and levy fines. Richard Cordray, 

the first director of the CFPB who was involved in the creation of the DFPI and CCFPL, noted that 

2021 “could be the most powerful year ever for consumer financial protections in California.”

On September 13, the California DFPI issued a notice detailing a new requirement that 

mortgage servicers provide information to the DFPI describing the actions servicers are 

taking to help homeowners avoid foreclosure. According to the announcement, the DFPI 

intends to “ensure that licensees tell consumers about assistance that is or will soon be 

available to delinquent mortgage borrowers and document their good faith efforts toward 

screening borrowers for applicable loan modifications, mortgage relief funds and other 

protections, including the upcoming federal Homeowner Assistance Fund,” which licensees are 

strongly encouraged to participate in. To protect vulnerable homeowners, the DFPI requires 

licensees handling residential mortgages, either directly or through subservicers, to provide 

information describing the servicer’s (i) screening process for determining borrower eligibility 

for foreclosure aid, (ii) compliance policies and procedures regarding loss mitigation, and (iii) 

assessment of the “magnitude of foreclosure risk among the loans they service.”

The same day, the DFPI released a social media campaign designed to educate consumers 

about the California Homeowner Bill of Rights, the availability of HUD-certified housing 

counselors, and foreclosure options, among other things. The announcement also notes 

that the DFPI launched a communications campaign to educate consumers and protect 

homeowners from foreclosure.

STATE LEGISLATION AND REGULATION

https://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-of-richard-cordray-at-the-ability-to-pay-rule-field-hearing/
https://dfpi.ca.gov/2021/09/13/dfpi-moves-to-protect-california-homeowners-with-mandatory-reporting-requirements-for-mortgage-servicers/
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ILLINOIS

On March 23, 2021, Illinois Governor J. B. Pritzker signed the Predatory Loan Prevention Act 

(PLPA), which took effect immediately. The PLPA mirrors the Military Lending Act to cap the 

interest rate at an “all in” 36% APR for many consumer loans. The “all in” calculation includes 

any credit insurance fees, debt cancellation charges, debt suspension fees, application fees, and 

fees for a credit-related ancillary product sold in connection with the loan. Commercial loans 

are not subject to the PLPA.

Any loan that violates the PLPA is null and void. The PLPA carries a stiff fine of up to $10,000 per 

violation for lenders. However, “lender” is broadly defined as “any person or entity, including any 

affiliate or subsidiary of a lender, that offers or makes a loan, buys a whole or partial interest 

in a loan, arranges a loan for a third party, or acts as an agent for a third party in making a 

loan, regardless of whether approval, acceptance, or ratification by the third party is necessary 

to create a legal obligation for the third party.” The expansive definition means that the PLPA 

applies to those originating loans and purchasing loans in the secondary market.

The PLPA exempts state and federally chartered banks, savings banks, savings and loan 

associations, credit unions, and insurance companies. To prevent lenders from making 

loans through exempt entities, the PLPA contains a “no evasion” provision to determine the 

true lender. Under this provision, a person or entity that “purports to act as an agent, service 

provider, or in another capacity for another entity that is exempt from” the PLPA is a lender 

“if, among other things, the person or entity holds, acquires, or maintains . . . the predominant 

economic interest in the loan.” This guards the Legislature’s intent to protect consumers from 

predatory loans.

The Illinois Department of Financial and Professional Regulation (IDFPR) is authorized 

to promulgate rules consistent with the PLPA. In May 2021, the IDFPR proposed rules to 

implement the PLPR—for example, providing a safe harbor to exclude bona fide fees charged 

on credit card accounts from the “all in” APR. To date, no final rules have been issued.

MASSACHUSETTS

In addition to homeowners, the states also made wide-ranging efforts to protect student 

borrowers. On February 10, the Massachusetts attorney general announced a “first-of-its-

kind” settlement with one of the nation’s largest federal student loan servicers, resolving 

allegations that the servicer engaged in unfair and deceptive practices by overcharging 

borrowers and improperly processing claims for public service loan forgiveness. Under the 

terms of the settlement, more than 200,000 Massachusetts borrowers will be able to submit a 

claim for a detailed audit. Should the audit identify a servicing error or misrepresentation, the 

servicer must “restore borrowers to their rightful statuses” under the federal loan forgiveness 

programs; however, if corrections cannot be made, the servicer is required to provide monetary 

relief to borrowers. 

STATE LEGISLATION AND REGULATION

https://www.mass.gov/news/ag-healey-secures-first-of-its-kind-relief-in-settlement-with-major-student-loan-servicer
https://int.nyt.com/data/documenttools/massachusetts-settlement-with-pheaa-over-public-service-loan-forgiveness/8285627a1e77ed1f/full.pdf
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2021 saw a series of decisions by the U.S. Supreme Court and federal circuit courts that will have broad implications for financial 

services litigation and beyond.

ARTICLE III STANDING

In TransUnion LLC v. Ramirez, the Court clarified a threshold issue in federal litigation—Article III standing. Plaintiffs in a class 

action sued under the Fair Credit Reporting Act asserting that TransUnion “failed to use reasonable procedures to ensure 

the accuracy of their credit files.” TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2200 (2021). Plaintiffs alleged that TransUnion 

provided inaccurate information to third parties regarding each class member’s status on the U.S. Treasury Department’s 

Office of Foreign Assets Control (OFAC) list of “specially designated nationals” who threaten national security. Id. at 2201. Since 

2002, TransUnion offered an add-on product called “OFAC Name Screen Alert” to help businesses avoid transacting with 

individuals on OFAC’s list. Id.

A jury returned a verdict for the plaintiffs, awarding $60 million in total damages against TransUnion. Id. at 2201. Prior to trial, 

the parties stipulated that only 1,853 members of the class had their credit reports disseminated by TransUnion to potential 

creditors. Id. Notwithstanding, the district court ruled that all 8,185 class members had Article III standing. The U.S. Court of 

Appeals for the Ninth Circuit affirmed.

The Court rejected this result as to the 6,332 class members for whom TransUnion disseminated no information to third 

parties. Citing Spokeo, Inc. v. Robins, 578 U.S. 330 (2016) and other recent caselaw concerning Article III standing, the Court 

explained that a plaintiff must have a “personal stake” in the case. This means if “the plaintiff does not claim to have suffered 

an injury that the defendant caused and the court can remedy, there is no case or controversy for the federal court to resolve.” 

TransUnion, 141 S. Ct. at 2203. The Court further explained that courts must look to “history and tradition” as a “meaningful 

guide to the types of cases that Article III empowers federal courts to consider.” Id. at 2204. Thus, while “[v]arious intangible 

harms can . . . be concrete,” such injuries must bear “a close relationship to harms traditionally recognized as providing a 

basis for lawsuits in American courts.” Id. Further, as the Court has said before, plaintiffs do not “automatically satisf[y] the 

injury-in-fact requirement whenever a statute grants a person a statutory right.” Id. at 2205 (quoting Spokeo, 578 U.S. at 

341). Applying those principals to the facts of the case, the Court concluded that for the 6,332 class members for whom no 

information was disseminated, they suffered no concrete harm and therefore lacked standing. Id. at 2207-09.

In a footnote, the Court also addressed a new argument made for the first time on appeal—TransUnion had published class 

members’ information internally, such as to employees within TransUnion and to vendors who printed and sent mailings. This 

theory tracks the reasoning in a decision by the U.S. Court of Appeals for the Eleventh Circuit in Hunstein v. Preferred Lending 
that the use of a mail vendor violates the FDCPA’s bar on third-party communications concerning the collection of a debt. The 

TransUnion Court rejected this theory, noting that prior cases have rejected the notion that disclosures to printing vendors 

were actionable publications. TransUnion, 141 S. Ct. at 2210 n.6. Instead, standing requires evidence that the defendant actually 

“brought an idea to the perception of another.” Id. (citing the Restatement of Torts § 559 cmt. A).

Besides the broad impact of the TransUnion decision, the Supreme Court also issued a ruling impactful to specific statutes 

that are often litigated against financial services companies.

SIGNIFICANT U.S. SUPREME COURT AND APPELLATE DECISIONS IN 2021
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DEFINITION OF “AUTOMATIC TELEPHONE DIALING SYSTEM” UNDER THE TELEPHONE CONSUMER 
PROTECTION ACT

In Facebook v. Duguid, the Court reviewed the definition of an autodialer under the Telephone Consumer Protection Act 

(TCPA). The question before the court was “whether that definition encompasses equipment that can ‘store’ and dial telephone 

numbers, even if the device does not ‘us[e] a random or sequential number generator.’” Facebook, Inc. v. Duguid, 141 S. Ct. 

1163, 1167 (2021).

The respondent sued Facebook after receiving a text message notifying him that there was an attempt to log in to his account. 

his account. Id. at 1168. Respondent alleged he never had a Facebook account and never gave Facebook his cell phone number. 

Id. Facebook moved to dismiss because respondent did not claim that Facebook sent the text message to numbers that were 

randomly or sequentially generated. The district court agreed and dismissed, but the Ninth Circuit reversed. Id.

Using a textual analysis of the definition of an “automatic telephone dialing system” under 47 U.S.C. § 227(1), the Court rejected 

the respondent’s suggested construction, finding instead that there was no grammatical basis for expanding the phrase “using 

a random or sequential number generator” to apply to the word “produce” but not to the word “store.” The Court therefore held: 

“To qualify as an ‘automatic telephone dialing system,’ a device must have the capacity either to store a telephone number 

using a random or sequential generator or to produce a telephone number using a random or sequential number generator.” 

Facebook, 141 S. Ct. at 1167.

SIGNIFICANT U.S. SUPREME COURT AND APPELLATE DECISIONS IN 2021
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SIGNIFICANT U.S. SUPREME COURT AND APPELLATE DECISIONS IN 2021

The immediate aftermath of Facebook saw a predictable plunge in cases asserting autodialer claims under the TCPA, with the 

Court focusing instead on alleged violations of the Do Not Call provisions of the statute. More recently, plaintiffs have revisited 

autodialer claims by relying on footnote 7 of the decision in which the Court stated in dicta that “an autodialer might use a 

random number generator to determine the order in which to pick phone numbers from a preproduced list. It would then store 

those numbers to be dialed at a later time.” While it may be too soon to say whether autodialer cases will increase based on 

footnote 7, at least one recent ruling casts some doubt on the viability of footnote 7. In Meier v. Allied Interstate LLC, the Ninth 

Circuit affirmed summary judgment for the defendant in a TCPA case in which the plaintiff argued that the software used by Allied 

Interstate qualified as an autodialer under footnote 7. Meier v. Allied Interstate LLC, No. 20-55286, 2022 WL 171933, at *1 (9th Cir. 

Jan. 19, 2022). The court rejected the argument, noting the discussion in footnote 7 was “not central to the Court’s analysis of the 

equipment at issue in Duguid.” Id..

CLARITY ON BANKRUPTCY STAYS 

In City of Chicago, Illinois v. Fulton, the Court clarified bankruptcy law concerning the extent of an automatic stay under 11 U.S.C. 

§ 362(a)(3). At issue was whether a creditor violates the automatic stay by retaining possession of a debtor’s property after a 

bankruptcy petition is filed.

The Court held that the mere retention of property does not violate § 362(a)(3). City of Chicago, Illinois v. Fulton, 141 S. Ct. 585, 

589 (2021). The City of Chicago had impounded vehicles owned by respondents for failure to pay fines. Respondents later filed 

bankruptcy and requested return of the property, arguing that retaining possession violated the automatic stay. The U.S. Court 

of Appeals for the Seventh Circuit agreed with respondents. The Court reversed, holding that the most natural reading of the 

terms “stay,” “any act,” and “exercise control” in § 362(a)(3) is that “§ 362(a)(3) prohibits affirmative acts that would disturb the 

status quo of estate property.” Id. at 590. Thus, because the city impounded the vehicles before the bankruptcy petitions were 

filed, its refusal to release the vehicles did not violate the stay.
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FIFTH AMENDMENT CHALLENGES TO REGULATORY TAKINGS

In Pakdel v. City and County of San Francisco, the Court clarified what constitutes a “final” decision that allows federal courts to 

hear Fifth Amendment regulatory taking claims.

When a plaintiff alleges a regulatory taking in violation of the Fifth Amendment, federal courts should not consider the claim until 

the government reaches a “final” decision. Pakdel v. City & County of San Francisco, California, 141 S. Ct. 2226, 2228 (2021). The 

question before the Court was what constitutes a “final” decision. Id.

The City of San Francisco limited conversions of tenancies in common to condominiums to 200 per year. Due to a backlog, the 

city implemented an expanded program but required applicants to offer any tenants in the property a lifetime lease. Owners of a 

tenancy in common seeking permission to convert to a condominium sued in federal court under 42 U.S.C. § 1983 when the city 

refused their request for an exemption to the lifetime lease requirement.

The district court dismissed the claim and the Ninth Circuit affirmed, holding that the city’s denial of the exemption request was 

not “final” because the petitioner had made the exemption request at the end of the administration process instead of timely 

seeking one through the prescribed procedures. Pakdel, 141 S. Ct. at 2229. The Court concluded that the Ninth Circuit’s view of 

finality was incorrect because the finality requirement was “relatively modest.” Id. at 2230. Because the city had unequivocally 

rejected the petitioners’ request and required them to offer a lifetime lease to their tenant, the decision was “final” and the 

petitioners’ § 1983 claim could proceed in federal court.

SIGNIFICANT U.S. SUPREME COURT AND APPELLATE DECISIONS IN 2021
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POTENTIAL SEA CHANGE UNDER THE FDCPA AVERTED

In Hunstein v. Preferred Lending, the Eleventh Circuit considered when a violation of the FDCPA’s bar on third-party 

communications in furtherance of the collection of a debt confers Article III standing. Hunstein v. Preferred Collection & Mgmt. 
Servs., Inc., 994 F.3d 1341, 1344 (11th Cir. 2021).

In Hunstein, the plaintiff alleged a violation of the FDCPA’s prohibition on third-party communications concerning debt collection 

without prior consent from the consumer under 15 U.S.C. § 1692c(b). Hunstein, 994 F.3d at 1344. The plaintiff alleged that 

Preferred Lending shared information about his debt when it transmitted information for a dunning letter to a print vendor. The 

Eleventh Circuit found that Hunstein did not allege a tangle harm or a risk of real harm but concluded that Hunstein established 

standing through a statutory violation of § 1692c(b). Id. at 1346-47. The court found that because invasions of personal privacy 

have been regarded as a valid basis for tort suits in American courts for over a century, the transmittal of personal private 

information to the print vendor for the dunning letter was sufficiently aligned with historical rights to establish standing based on 

the statutory prohibition on third-party communications. In so concluding, the court used a clinical textual approach and rejected 

the argument that communications to print vendors are normal business practices.

As noted in the summary of TransUnion, the Supreme Court rejected a Hunstein-type argument in footnote 6 of that opinion 

(issued two months after Hunstein), citing to cases finding that communications to print vendors were not actionable publications 

and standing required more—namely, evidence that the defendant actually “brought an idea to the perception of another.” 

TransUnion, 141 S. Ct. at 2210 n.6. 

In October, the Eleventh Circuit vacated its prior opinion sua sponte and issued a new opinion addressing the Supreme Court’s 

intervening decision in TransUnion. In its October opinion, the Hunstein court found that “with the benefit of the Supreme Court’s 

decision in TransUnion,” Hunstein still had Article III standing to bring his § 1692c(b) claim. However, in November the Eleventh 

Circuit vacated the October panel opinion and ruled that the case will be reheard en banc. Hunstein v. Preferred Collection & 
Mgmt. Servs., Inc., 17 F.4th 1103, 1104 (11th Cir. 2021). On December 23, 2021, Appellant Hunstein filed his en banc brief. En banc 

briefing is complete and the court held oral argument on February 22, 2022.

SIGNIFICANT U.S. SUPREME COURT AND APPELLATE DECISIONS IN 2021
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CONCERNS CONTINUE IN 2021 FOR THE FINANCIAL SECTOR

While there is no all-encompassing federal law in place, the consumer finance sector is facing increasing pressure to be 

proactive in managing consumer privacy. California has the most comprehensive privacy law in the United States, the 

California Consumer Privacy Act (CCPA). Since the CCPA went into effect at the start of 2020, nearly 200 lawsuits asserting 

CCPA claims have been filed. This past year saw a significant increase in filings (40%) compared to the previous year. The vast 

majority of 2021’s new filings centered on data security breaches. 

The consumer finance sector saw the most litigation over data breaches in 2021. Out 

of the 110 cases filed in 2021, over 30 class action and/or single plaintiff cases were 

filed against a single financial services company following an alleged unauthorized 

disclosure of personal information and fraudulent charges on plaintiffs’ California 

Employment Development Department’s (EDD) debit card accounts. Those cases have 

been consolidated in a multidistrict litigation (MDL) where they are currently pending.

The past year also saw 17 settlements in class actions involving CCPA claims (some are pending final court approval). All of 

these privacy class settlements involved data incidents. In addition to a non-reversionary cash component, the settlements 

include prospective relief in the form of credit monitoring and changes to defendants’ security practices. The prospective 

relief can be as costly and burdensome as the monetary relief. The financial sector saw its share of these settlements, 

including a $5.9 million settlement (financial institution) and a $3.2 million (fintech) settlement.

We can expect an expansion of consumer privacy laws that follow California’s lead and an overall increase in privacy litigation 

as we head into 2022. We can also expect to see continued enforcement activity at the state level, including in California where 

the new California Privacy Protection Agency will begin action in connection with the upcoming California Privacy Rights Act.

The consumer finance 
sector saw the most 
litigation over data 
breaches in 2021.

DATA PRIVACY SNAPSHOT
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LOOKING AHEAD TO 2022

In 2022 we can expect more aggressive consumer financial services enforcement from both federal and state agencies. 

Particularly in the CFPB, as Director Chopra settles into his role, implements his policy agendas, and expands his 

enforcement division, we will see an increase in investigations and enforcement 

actions. The CFPB will continue to focus on addressing relief for consumers facing 

hardship due to the pandemic and on fair lending but will also expand its attention to 

technology and fintech companies to further its consumer financial protection goals. 

Director Chopra will make good on his promise to partner with state AGs to ensure  

that financial companies are fairly serving the financial needs of consumers across  

the nation. 

Emerging trends in 2022 include:

• Increased Scrutiny of Mortgage Servicing Industry. In particular, federal and 

state agencies are expected to increase their focus on mortgage loan servicers, 

scrutinizing whether servicers are proactively working with borrowers to  

prevent avoidable foreclosures and other adverse actions.

• Focus on Fair Credit Reporting. To further address fair lending issues, the CFPB 

will address issues in the credit reporting industry. The CFPB recently released research finding that consumers in 

majority Black and Hispanic neighborhoods, as well as younger consumers and those with low credit scores, are far 

more likely to have disputes appear on their credit reports. The CFPB will address disparities found in its report through 

the lens UDAAP.

• Focus on Reducing “Junk Fees.” The CFPB will use its authorities to reduce so-called junk fees charged by banks and 

financial companies.

• Reforming Bank Overdraft Programs. The OCC is expected to focus on ensuring that OCC-supervised banks adopt 

overdraft practices that promote consumer financial health and greater income and wealth equality. 

• Investigation into Buy Now, Pay Later (BNPL) Lending Programs. In December 2021, the CFPB issued a series of orders 

to five companies offering BNPL credit for the purpose of collection information on the risks and benefits of their lending 

programs. We can expect the CFPB to publish its findings on insights learned from this inquiry and implement new rules 

regarding these lending programs.

• Addressing Consumer Risk in Fintech. The FTC will continue to use its authority under the FTC Act and other laws to bring 

law enforcement actions against fintech companies whose deceptive or unfair actions harm consumers. 

LOOKING AHEAD

The CFPB will continue 
to focus on addressing 
relief for consumers 
facing hardship due to 
the pandemic and on 
fair lending but will also 
expand its attention to 
technology and fintech 
companies to further 
its consumer financial 
protection goals.

https://www.consumerfinance.gov/about-us/newsroom/cfpb-finds-credit-report-disputes-far-more-common-in-majority-black-and-hispanic-neighborhoods/
https://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bureau-launches-initiative-to-save-americans-billions-in-junk-fees/
https://www.occ.treas.gov/news-issuances/speeches/2021/pub-speech-2021-129.pdf
https://www.occ.treas.gov/news-issuances/speeches/2021/pub-speech-2021-129.pdf
https://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bureau-opens-inquiry-into-buy-now-pay-later-credit/
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Consumer finance companies face regulatory compliance, consumer rights, and other operational challenges in 
building successful businesses. The attorneys in our Consumer Finance industry group advise these clients in litigation, 
compliance, enforcement, and corporate matters.

To learn more about the issues facing the consumer finance industry, please contact:
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DAVID T. BIDERMAN | PARTNER
+1.310.788.3220 

DBiderman@perkinscoie.com

CONSUMER FINANCE INDUSTRY GROUP CHAIR

CONTRIBUTORS

SIMON M. FENG | SENIOR ATTORNEY 
+1.310.788.3261 

SFeng@perkinscoie.com

AARON GOLDSTEIN | SENIOR ATTORNEY 
+1.310.788.3285 

AGoldstein@perkinscoie.com

DAVID SEWELL | PARTNER 
+1.212.261.6901  

DSewell@perkinscoie.com

KRISTINE KRUGER | SENIOR COUNSEL 
+1.206.359.3111  

KKruger@perkinscoie.com

THOMAS N. ABBOTT | SENIOR COUNSEL  
+1.503.727.2131 

TAbbott@perkinscoie.com

https://www.perkinscoie.com/en/professionals/david-t-biderman.html
https://www.perkinscoie.com/en/professionals/simon-feng.html
https://www.perkinscoie.com/en/professionals/aaron-goldstein.html
https://www.perkinscoie.com/en/professionals/david-sewell.html
https://www.perkinscoie.com/en/professionals/kristine-e-kruger.html
https://www.perkinscoie.com/en/professionals/thomas-n-abbott.html
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