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Speaker Biographies 
 

Adell L. Amos holds the Clayton R. Hess Professorship and serves as the Executive Director for the 
Environment Initiative at the University of Oregon. She teaches regularly in the nationally ranked 
Environmental and Natural Resources Law Program, including courses in Water Law, Federal 
Administrative Law, Environmental Conflict Resolution, and Oregon Water Law and Policy. Her 
teaching and scholarship have been recognized by the UO Fund for Faculty Excellence and the Hollis 
Teaching Awards. 
 
Professor Amos earned her B.A in 1995 from Drury College and her J.D. in 1998 from the University of 
Oregon (Coif). She is a member of the Missouri bar, admitted in 1999.  After law school, Amos clerked 
on the Ninth Circuit Court of Appeals for The Honorable Procter Hug, Jr. (then Chief Judge).  Amos first 
joined the faculty in 2005 after practicing environmental and natural resources law with the U.S. 
Department of Interior. In 2008, Amos returned to Washington DC to serve in the Obama Administration 
as the Deputy Solicitor for Land and Water Resources at the U.S. Department of the Interior. Amos 
returned to the UO School of Law in 2011 as the Associate Dean for Academic Affairs. 
 
In her role as Deputy Solicitor, Amos oversaw legal and policy issues involving the nation’s water 
resources and public lands. She supervised a team of attorneys in DC and across the country providing 
legal and policy counsel directly to the Secretary of Interior and Deputy Secretary as well as the offices 
for the Assistant Secretary for Water and Science, the Assistant Secretary for Fish, Wildlife and Parks, the 
Bureau of Land Management, the Bureau of Reclamation, the National Park Service and the U.S. Fish 
and Wildlife Service. In particular, she worked directly on water resilience and planning, wilderness 
policy, the National Landscape Conservation System, renewable energy and its associated water footprint, 
low-impact hydropower, dam removal efforts including the Klamath Basin Restoration Agreement, the 
America’s Great Outdoors Initiative, and many others. Amos returned to UO with renewed energy for the 
importance of teaching and researching in the area of water resource management, public participation, 
and the role of law in the policy arena. 
 
Amos first joined the faculty in 2005 after practicing environmental and natural resources law with the 
U.S. Department of Interior in Washington DC. She worked as an Attorney- Advisor and served as the 
national lead on water and natural resources issues in the Office of the Solicitor, Division of Parks and 
Wildlife, where she represented and advised the U.S. Fish and Wildlife Service and the National Park 
Service on state and federal water rights and water management issues. Her portfolio included work in 
most of the major river basins in the United States – including the Klamath, Snake, Columbia, Middle Rio 
Grande, Mississippi, Colorado, Gunnison, Platte, and others. She provided legal and policy advice on the 
interaction of state and federal water law with the full range of environmental statutes including the 
Endangered Species Act, the Clean Water Act, the Federal Power Act, Wild and Scenic Rivers Act and 
the National Environmental Policy Act. Her work also included the Park Service Organic Act, the 
National Wildlife Refuge System Improvement Act, the Reclamation Act, the Flood Control Act among 
other authorizing legislation for federal agencies. 
 
In addition to her most recent work in the Willamette River Basin, she also has active projects underway 
addressing the status of state instream flow programs throughout the Western United States, the impact of 
legal decision-making on public policy dispute resolution efforts in water-conflict basins, and strategic 
efforts to protect water resources for national public lands including the National Wildlife Refuge System, 
the National Park System and the newly created, National Landscape Conservation System. She has 
published broadly in the field of water law including, most recently “Scope and Limitations of Drought 
Management within Complex Human-Natural Systems” co-authored with William K. Jaeger, David 
Conklin, Christian Langpap, Kathleen Moore, and Andrew Plantinga, in Nature Sustainability and 
"Scarcity Amid Abundance: Water, Climate Change, and the Policy Role of Regional System 



Models," co-authored with William K. Jaeger, Daniel P. Bigelow, Heejun Chang, David R. Conklin, Roy 
Haggerty, Christian Langpap, Kathleen Moore, Philip W. Mote, Anne Nolin, Andrew J. Plantinga, 
Cynthia Schwartz, Desiree Tullos, and David T. Turner, (Willamette Water 2100 Project) Proceedings of 
the National Academy of Sciences (peer reviewed). 
 
Amos’ research has been published in the Proceedings of the National Academy, Nature Sustainability, as 
well as many law reviews and journals.  She currently serves on the Advisory Board for the Hewlett 
Foundation’s Open Rivers Fund.  In recognition of her work on water law and policy, she served as a 
Distinguished Visiting Professor in Environmental Law at Vermont Law School and has been a frequent 
keynote speaker and panelist for a wide range of organizations including the National Judicial College, 
Washington University, American Water Resources Association, the Oregon Legislative Caucus, the 
Federal District Court Conference, the Jordan Schnitzer Museum of Art, and the Wingspread 
Foundation.  Her work has received funding from the National Science Foundation, U.S. Department of 
Commerce – NOAA Fisheries, Natural Resources Defense Council, the NorthLight Foundation, U.S. 
Department of Energy, U.S. Department of the Interior – Bureau of Land Management, Rocky Mountain 
Mineral Law Foundation, among others. 
 
Edward (Ted) Boling served as the country’s top National Environmental Policy Act (NEPA) attorney 
as an associate director at the Council on Environmental Quality (CEQ) in the Executive Office of the 
President. Ted served at CEQ, the U.S. Department of the Interior (DOI), and the U.S. Department of 
Justice (DOJ) in Democratic and Republican administrations. His experience includes deep involvement 
in federal infrastructure permitting issues and the first comprehensive revision of CEQ’s NEPA 
regulations in 40 years. 
 
Drawing on over 30 years of high-level public service, Ted currently advises leaders on transportation and 
energy development projects, agencies that must hire outside counsel, and the environmental 
professionals that support them on the development of renewable energy, resource development, 
transportation, and infrastructure. Clients are drawn to working with him because they know that by 
tapping into his experience, they will be able to prudently manage and effectively defend the choices they 
make, resources they commit, and risks to which they expose their organizations.  
Ted’s extensive government experience at CEQ included the development of the National Ocean Policy, 
CEQ’s climate change guidance, and the regulatory response to the Deepwater Horizon disaster. He 
drafted NEPA guidance on mitigation and monitoring, cumulative impacts analysis, and the development 
categorical exclusions from detailed NEPA documentation. Ted advised the White House on the 
establishment of numerous national monuments, including the first marine national monuments in the 
United States and the largest marine protected areas in the world. He also assisted in briefing three U.S. 
Supreme Court cases. 
 
At DOI, Ted handled matters involving energy development on the outer continental shelf, including 
offshore wind power development, and the fast track for solar and wind energy projects on public lands. 
He has provided legal and policy advice on environmental issues concerning the Federal Columbia River 
Power System and the California Central Valley Project. 
 
At DOJ, in the first 10 years of his legal career, Ted litigated significant cases involving NEPA, 
endangered species, marine mammals, wetland protections, and management of public lands. He was 
involved in litigation concerning the Endangered Species Act, National Forest Management Act, and U.S. 
Coast Guard and Federal Transit Administration actions. 
 
Rachel Jacobson is Special Counsel at WilmerHale. She advises clients facing complex challenges 
related to compliance with state and federal environmental laws, including fuel emissions standards and 
emerging contaminants, Superfund cleanup, natural resource damages, endangered species and wildlife 



management, land use, and energy development. As a seasoned litigator, Ms. Jacobson has worked 
throughout her career with several federal agencies, states and tribes on a range of issues, from oil spills 
and mining cleanup to water rights settlements. Ms. Jacobson joined the firm following more than two 
decades in the federal government, where she handled some of the largest environmental cases in US 
history and held senior positions at the US Department of Justice (DOJ), Department of the Interior (DOI) 
and Department of Defense (DoD). 
 
Immediately before joining the firm, Ms. Jacobson served as the Pentagon’s top environmental lawyer in 
the position of Deputy General Counsel of Environment, Energy and Installations at the DoD. In this 
capacity, Ms. Jacobson advised senior-level officials in the DoD and its military departments on the 
military’s environmental, energy and natural resource legal portfolio, including compliance and cleanup, 
natural resource management, endangered species protection, energy procurement and siting, military 
construction, and historic preservation. 
 
Prior to joining the DoD, Ms. Jacobson served at the DOI from 2009–2014. As Principal Deputy 
Solicitor, she led the negotiation of the one billion dollar early restoration settlement agreement with BP 
following the Deepwater Horizon oil spill. She was later appointed Acting Assistant Secretary for Fish 
and Wildlife and Parks, where she oversaw policy for the US Fish and Wildlife Service and National Park 
Service and led the DOI's planning effort for $750,000 of post-spill early restoration projects in the Gulf 
of Mexico. She served as the lead DOI official on ecosystem restoration for the Great Lakes and the 
Everglades, and she led the US World Heritage program. From 2008–2009, Ms. Jacobson served as 
Director of the Impact-Directed Environmental Accounts program at the National Fish and Wildlife 
Foundation, managing a mitigation fund for environmental restoration and habitat conservation. 
 
Ms. Jacobson previously spent close to two decades at the DOJ as a supervisor and litigator. She began 
her career in the DOJ’s Civil Division, Fraud Section as an Honors Attorney, and then spent the majority 
of her DOJ tenure in the Enforcement Section of the Environment and Natural Resources Division. 
During this time, she was at the forefront of some of the largest environmental cases in US history, 
including the Exxon Valdez oil spill and the Coeur d' Alene Superfund trial.  
 
Ms. Jacobson is a fellow of the American College of Environmental Lawyers. She is the at large vice 
chair for the Superfund and Natural Resource Damages Litigation Committee for the 2018–2019 ABA 
year. She serves as a member of the boards of the US Endowment for Forestry and Communities, Inc., the 
Student Conservation Association, and the Environmental Law Institute. She is also a member of the 
Leadership Council of the Environmental Law Institute. 



 
 
 
 
 
 
 
 
 

2 



Tackling the Climate Crisis on Public Land: The Biden Approach to Public Land 
Management1 

 While the Department of the Interior has long been required to manage Federal public 
land for the benefit of the public, President Biden has shifted the conversation around what 
constitutes a public benefit in the face of climate change and the need to spur economic 
opportunity for disadvantaged communities that have been historically marginalized and 
overburdened by pollution. The Biden Administration’s policies, expressed in Executive Order 
14008, Tackling the Climate Crisis at Home and Abroad2 and Executive Order 13990, 
Protecting Public Health and the Environment and Restoring Science To Tackle the Climate 
Crisis,3 require Federal agencies to promote renewable energy development on onshore and 
offshore public lands while ensuring that 30 percent of those lands are preserved and to reinvest 
in environmental justice communities. This paper explores the Biden Administration’s public 
lands agenda, the steps Federal land managing agencies have taken to comply with Executive 
Orders (EO) 13990 and 14008, and the challenges Federal land management agencies could 
experience in meeting the Administration’s goals of promoting renewable energy development 
on and offshore and protecting 30 percent of U.S. lands and water by 2030. 
 
A. Biden Administration Policy Direction 

President Biden came into office this year with a commitment to promote renewable 
energy development and robust conservation goals that can be, in some instances and locations, 
potentially incompatible. The resolution of these tensions will be on display as the Biden 
Administration engages in a broad reconsideration of the rules and public land management 
decisions made throughout the Trump Administration. In EO 13990, President Biden directed 
Federal agencies to review their Trump Administration rulemakings in light of a policy statement 
focused on, inter alia, listening to science, improving public health and protecting the 
environment, reducing greenhouse gas emissions, bolstering resilience to the impacts of climate 
change, and prioritizing environmental justice. For regulations and other actions that are or may 
be inconsistent with this policy, agencies are directed to “consider suspending, revising, or 
rescinding the agency actions.”4   

Prospectively, public land management and associated rulemaking will likely focus on 
the policies and priorities President Biden identified in EO 14008.5 Of particular relevance to 
public lands management is the Biden infrastructure initiative, which is focused on establishing a 
“Government-wide approach that reduces climate pollution in every sector of the economy; 
increases resilience to the impacts of climate change; protects public health; conserves our lands, 

 
1 Author contributors to this paper were Ted Boling, Partner, Perkins Coie LLP, Washington, 
D.C., and Julie Wilson-McNerney, Counsel, Perkins Coie LLP, Seattle, Washington. Any 
opinions of the authors in this paper should not be construed to be those of Perkins Coie LLP. 
2 86 Fed. Reg. 7619 (Feb. 1, 2021). 
3 86 Fed. Reg. 7037 (Jan. 25, 2021). 
4 Sec. 2, EO 13990, 86 Fed. Reg. 7037. 
5 EO 14008, 86 Fed. Reg. 7619. 
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waters, and biodiversity; delivers environmental justice; and spurs well-paying union jobs and 
economic growth, especially through innovation, commercialization, and deployment of clean 
energy technologies and infrastructure.”6 Section 207 of EO 14008, requires the Department of 
the Interior to conduct a review of the “siting and permitting processes on public lands and in 
offshore waters to . . . increase renewable energy production on those lands and in those waters, 
with the goal of doubling offshore wind by 2030 while ensuring robust protection for our lands, 
waters, and biodiversity and creating good jobs.”7 Under Section 213, the environmental review 
of proposals for public lands infrastructure development will need to include provisions “to 
ensure that Federal infrastructure investment reduces climate pollution, and to require that 
Federal permitting decisions consider the effects of greenhouse gas emissions and climate 
change” and “to accelerate the deployment of clean energy and transmission projects in an 
environmentally stable manner.”8  

This emphasis on the development of renewable energy production and transmission will 
have to be harmonized with the goals, under Section 216, of conserving at least 30 percent of 
public lands and waters by 2030 and, under Section 219, of securing environmental justice and 
spurring economic opportunity for disadvantaged communities that have been historically 
marginalized and overburdened by pollution and underinvestment in housing, transportation, 
water and wastewater infrastructure, and health care. Given these potentially competing 
mandates, Federal agencies will look for points of consensus on the consideration of measures to 
reduce the carbon intensity of energy use using the direction of Sections 207 and 213 of EO 
14008. The challenge is to identify measures to harmonize this infrastructure development with 
the conservation goals of Section 216 and, under Section 219, the goal of mitigating 
disproportionate cumulative impacts on communities with improved efficiency in public 
decision-making processes.   

From the start, the Biden Administration has made clear its intention to review and revise 
the amended National Environmental Policy Act (NEPA) regulations promulgated by the 
Council on Environmental Quality (CEQ), which became effective on September 14, 2020.9 
President Biden made this intention clear in EO 13990, which requires that the CEQ regulations 
be reviewed. EO 13990 also rescinded EO 13807, Establishing Discipline and Accountability in 
the Environmental Review and Permitting Process for Infrastructure Projects.10 Portions of EO 
13807 were codified in the 2020 CEQ NEPA regulations. Given that EO 13990 requires that 
CEQ and OMB consider developing a successor order to EO 13807, it is likely that the 2020 
CEQ NEPA regulations will eventually be in tension with the policy direction of a successor 
executive order. 

However, the Biden Administration has given Federal land managing agencies some 
breathing room to deal with these changes. In June of 2021, CEQ issued an interim final rule 

 
6 Sec. 201, EO 14008, 86 Fed. Reg. 7622. 
7 EO 14008, 86 Fed. Reg. 7624. 
8 EO 14008, 86 Fed. Reg. 7626. 
9 85 Fed. Reg. 43304 (July 16, 2020). 
10 82 Fed. Reg. 40463. 
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delaying by two years the deadline for agency proposals to adopt the 2020 CEQ regulations with 
amendments to agency NEPA procedures. CEQ has announced that it intends to propose a 
narrow set of changes to the 2020 NEPA rule to address concerns over the legality of certain 
provisions, followed by a broader rulemaking to identify necessary revisions in order to comply 
with the law; meet the environmental, climate change, and environmental justice objectives of 
EOs 13990 and 14008; ensure full and fair public involvement in the NEPA process; provide 
regulatory certainty to stakeholders; and promote better decision making consistent with NEPA’s 
statutory requirements. Federal land managing agencies will then need to use this revised NEPA 
process to analyze and implement projects that meet the renewable energy and environmental 
justice goals of EOs 13990 and 14008.    

To address the range of stakeholder interests in public land management, the Biden 
Administration will need to improve NEPA’s efficiency and effectiveness, such as modernizing 
the means of communication with the public and broadening the scope of participants in the 
NEPA process to better include Tribes and marginalized communities that have not been 
meaningfully included in prior decision-making processes that affected their interests. The most 
fundamental challenge, however, will be to prioritize infrastructure development by providing 
the Federal agency resources that are necessary to make NEPA an effective means of 
environmental collaboration and conflict resolution. That will require more resources, like 
interagency geographic information systems for environmental impact analysis, and leadership 
by senior agency officials who value public input on the environmental effects of significant 
infrastructure projects.  

The need for agency management of an efficient, effective environmental review and 
authorization process is well-established. The Obama Administration addressed these 
management considerations through agency reporting to the Chief Performance Officer, who 
also served as the Deputy Director for Management of the Office of Management and Budget.11 
In Title 41 of the Fixing America’s Surface Transportation Act. (FAST-41), Congress codified 
much of this management structure and required the designation of a chief environmental review 
and permitting officer by the head of each Permitting Council agency.12 The 2020 CEQ NEPA 
update requires a “senior agency official” to take responsibility for the quantity, quality, and 
timelines of environmental analyses developed in support of the decisions of their agencies.13 
The rule’s “presumptive” timelines for an environmental impact statement (two years from 
notice of intent to record of decision) and an environmental assessment (one year from initiation 
to finalization) are managed with provision for extensions by senior agency officials.14 
Programmatically, the senior agency official position is intended to ensure that the agency 

 
11 EO 13604, Improving Performance of Federal Permitting and Review of Infrastructure 
Projects, 77 Fed. Reg. 18887 (Mar. 28, 2012); Presidential Memorandum, Modernizing Federal 
Infrastructure Review and Permitting Regulations, Policies, and Procedures, 78 Fed. Reg. 30733 
(May 22, 2013). 
12 Public Law 114–94, sec. 41001–41014, 129 Stat. 1312, 1741 (42 U.S.C. §§ 4370m—4370m–
12) 
13 40 C.F.R. §§ 1507.2, 1508.1(dd)). 
14 40 C.F.R. §  1501.10(b). 
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provides the resources necessary to implement NEPA, particularly that agency staff have the 
resources and competencies necessary to produce timely, concise, and effective environmental 
documents for priority projects.15  

B. The Department of the Interior’s Approach to the Decision-Making Process and 
Renewable Energy Development on Public Lands Under Secretary Haaland 

The Department of the Interior and its bureaus have begun to grapple with how they will 
implement EOs 13990 and 14008 while complying with their existing mandates to manage 
public lands and with the Biden Administration’s direction on the 2020 CEQ NEPA regulations. 
For example, the Bureau of Land Management (BLM) has stated that it will need to balance 
compliance with Sections 207, 216, and 219 of EO 14008 against its multiple use and sustained 
yield mandate under Title V of the Federal Land Policy and Management Act of 1976 (FLPMA), 
and the direction of the Energy Act of 2020 to set a national goal of at least 25 GW of onshore 
wind, solar, and geothermal energy production on Federal lands by 2025. In her testimony before 
Congress in May 2021, Deputy Director Nada Wolff Culver acknowledged the tension between 
these directives, indicating that “[w]hile supporting the administration’s goals related to 
addressing climate change and increasing renewable energy development on public land, BLM  
will continue to carry out its multiple use and sustained yield mandate.”16   

Yet Deputy Director Culver is looking forward to the challenge, testifying at a June 2021 
congressional hearing that “[i]t’s incumbent on us to look forward and reimagine how we 
manage our public lands – adapting to the changing landscapes, climate, environment, and 
technology. . . . Together, we need to determine how we manage these lands effectively and 
sustainably, while addressing climate challenges that are increasing in scope, scale, and 
complexity across Federal, state, and private landscapes.”17 To that end, BLM has paused new 

 
15 2020 CEQ NEPA Rule, 85 Fed. Reg. at 43339 (discussing Agency Capability to Comply 
(§ 1507.2)).  
16 Expanding Clean Energy on Public Land: Hearing on H.R. 3326, the Public Land Renewable 
Energy Development Act Before the H. Comm. on Nat. Res., Subcomm. on Energy and Mineral 
Res., 116th Cong. 2 (2021) (statement of Nada Wolff Culver, Deputy Dir. Pol. and Programs, 
BLM), https://www.blm.gov/sites/blm.gov/files/docs/2021-
05/H.R.%203326%2C%20Public%20Land%20Renewable%20Energy%20Development%20Act
.pdf (last accessed September 14, 2021). Under FLPMA, BLM has the authority to manage BLM 
lands for the benefit of current and future generations, which includes allowing for multiple uses 
on land it manages and maintaining a sustained yield of economic output. To that end, BLM 
manages public lands for a range of uses that includes renewable and conventional energy 
development, livestock grazing, timber production, hunting and fishing, recreation, and 
conservation. Id. at 1–2. 
17 To Examine Energy Development on Federal Lands, Focusing on the Current Status of the 
Department of the Interior’s Onshore Oil and Gas Leasing Program: Oversight Hearing Before 
the Sen. Comm. on Energy and Nat. Res., 116th Cong. 6 (2021) (statement of Nada Wolff 
Culver, Deputy Dir. Pol. and Programs, BLM), 
https://www.blm.gov/sites/blm.gov/files/docs/2021-05/Congressional_20210427_SENR.pdf (last 
accessed Sept. 14, 2021). 
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oil and gas leases on public lands it manages to “consider the other important uses of these lands 
– outdoor recreation, wildlife habitat and landscape conservation – while meeting the goals that 
have been set by the President regarding renewable energy development and helping to conserve 
30 percent of U.S. lands and waters by 2030.”18 BLM also recognizes the importance of 
Secretary Haaland’s priority of improving equitable access to outdoor recreational activities on 
public lands for communities that have had “disproportionately less access to nature” and that 
improving such access is consistent with Section 216.19   

BLM and the Department of the Interior are also currently working to identify a path 
forward to expedite responsible renewable energy production on public lands and waters to 
comply with Section 207.20 As part of these efforts, BLM is working on developing an 
interagency Memorandum of Understanding to prioritize renewable energy goals; a priority list 
of programmatic actions, regulatory updates, and interim policies to facilitate renewable 
development on BLM lands; and reevaluating siting and permitting processes on public lands to 
increase renewable energy production.21 BLM has reduced acreage rents for on-shore solar and 
wind projects within Riverside, San Bernardino, and San Diego Counties in California to 
promote the greatest uses of wind and solar resources on public lands in these counties22 and has 
issued Instruction Memorandum 2021-026 which provides additional guidance as to when BLM 
may use competitive processes for onshore solar and wind development outside of designated 
lease areas.23  

While grappling with how to achieve the Biden Administration’s policy directives 
regarding the management of public lands, the Department of the Interior has also had to react to 
the Biden Administration’s direction to review the 2020 CEQ NEPA regulations. The 
Department of the Interior has provided its bureaus with more specific direction on the Biden 
Administration’s approach to the environmental review and authorization processes for 
infrastructure development on public lands through Secretarial Orders 3398 and 3399. In 
Secretarial Order 3399, Secretary of the Interior Haaland instructs the bureaus and offices of her 
Department to implement the 2020 CEQ NEPA regulations, but to do so only insofar as that 

 
18 Id. 
19 Hearing on H.R. 3113, Modernizing Access to Our Public Land Act Before the H. Comm. on 
Nat. Res., Subcomm. on Energy and Mineral Res., 116th Cong. 6 (2021) (statement of Mark 
Lambrecht, Asst. Dir. Nat’l Conservation Lands and Cmty. P’ships, BLM), 
https://www.blm.gov/sites/blm.gov/files/docs/2021-
06/H.R.%203113%2C%20Modernizing%20Access%20to%20Our%20Public%20Land%20Act.p
df.  
20 Supra note 4 at 2. 
21 Id. 
22 Acreage Rent Adjustment for Wind and Solar Facilities within California counties of 
Riverside, San Bernardino, and San Diego, BLM Instruction Memorandum No. CA-2021-008 
(June 16, 2021), https://www.blm.gov/policy/ca-im-2021-008 (last accessed Sept. 20, 2021). 
23 Use of Competitive Processes for Solar and Wind Energy Development outside of Designated 
Leasing Areas, BLM Instruction Memorandum No. 2021-026 (Apr. 15, 2021), 
https://www.blm.gov/policy/im-2021-026 (last accessed Sept. 20, 2021). 

https://www.blm.gov/sites/blm.gov/files/docs/2021-06/H.R.%203113%2C%20Modernizing%20Access%20to%20Our%20Public%20Land%20Act.pdf
https://www.blm.gov/sites/blm.gov/files/docs/2021-06/H.R.%203113%2C%20Modernizing%20Access%20to%20Our%20Public%20Land%20Act.pdf
https://www.blm.gov/sites/blm.gov/files/docs/2021-06/H.R.%203113%2C%20Modernizing%20Access%20to%20Our%20Public%20Land%20Act.pdf
https://www.blm.gov/policy/ca-im-2021-008
https://www.blm.gov/policy/im-2021-026
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implementation does not “change the application or level of NEPA” compliance that would have 
occurred under the prior CEQ regulations and is consistent with the Department’s own NEPA 
regulations, the Departmental Manual, and guidance from the Department’s Office of 
Environmental Policy and Compliance.24 If any of the Department’s regulations are found to 
“irreconcilably conflict” with the 2020 CEQ regulations, the bureau or office must elevate the 
issue for resolution by the Department and CEQ. This is significant because CEQ’s 2020 
regulations apply “unless there is a clear and fundamental conflict with the requirements of 
another statute.”25 Secretarial Order 3399 preserves current NEPA practice while CEQ 
undertakes its review of the 2020 regulations. However, it implements the 2020 CEQ regulations 
so long as there is no conflict with the Department’s own NEPA regulations, which were adopted 
through the rule-making process of the Administrative Procedure Act.26  

Secretarial Order 3398 revokes Secretarial Order 335527 on NEPA and implementation of 
EO 13807, through which the Trump Administration established timelines and management 
requirements for oversight of agency NEPA implementation.28 Under Secretarial Order 3355, 
Trump Administration priority projects moved through their environmental review and 
authorization processes to a consolidated record of decision while offshore wind projects were 
delayed at the notice of intent stage of the NEPA process or re-evaluated in supplemental 
analysis. Secretarial Order 3399 applies the CEQ regulations’ more general provisions for 
decision-making coordinated by the lead agency with issue resolution by senior agency officials. 
While Secretarial Order 3398 eliminated Secretarial Order 3355’s timelines of one year for 
preparation of an environmental impact statement and six-month preparation of an 
environmental assessment, Secretarial Order 3399 provides for compliance with CEQ’s 
presumptive two-year timeline for an environmental impact statement  and one year for an 
environmental assessment. Secretarial Order 3355 also created a management structure for major 
infrastructure projects that coordinated decisions on NEPA implementation by the Deputy 
Secretary’s office.  

 
24 Secretary of the Interior Order No. 3399, Department-Wide Approach to the Climate Crisis 
and Restoring Transparency and Integrity to the Decision-Making Process (Apr. 16, 2021), 
https://www.doi.gov/sites/doi.gov/files/elips/documents/so-3399-508_0.pdf. 
25 40 C.F.R. § 1507.3(a). 
26 43 C.F.R. Part 46. 
27 Secretary of the Interior Order No. 3355, Streamlining National Environmental Policy Act 
Reviews and Implementation of Executive Order 13801, “Establishing Discipline and 
Accountability in the environmental Review and Permitting process for Infrastructure Projects” 
(Aug. 31, 2017), https://www.doi.gov/sites/doi.gov/files/elips/documents/3355_-
_streamlining_national_environmental_policy_reviews_and_implementation_of_executive_orde
r_13807_establishing_discipline_and_accountability_in_the_environmental_review_and_permitt
ing_process_for.pdf. 
28 Secretary of the Interior Order No. 3398, Revocation of Secretary’s Orders Inconsistent with 
Protecting Public Health and the Environment and Restoring Science to Tackle the Climate 
Crisis (Apr. 16, 2021), https://www.doi.gov/sites/doi.gov/files/elips/documents/so-3398-
508_0.pdf. 
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Secretarial Order 3399 also provides guidance on how to conduct the NEPA analysis of 
greenhouse gases (GHG) associated with a proposed action given the rapidly changing executive 
branch guidance on this issue over the last five years. Secretarial Order 3399 advises its bureaus 
to use “appropriate tools, methodologies, and resources available to quantify GHG emissions and 
compare GHG quantities across alternatives.” When such a quantification of GHG emissions is 
not possible “because tools, methodologies, or data inputs are not reasonably available,” the 
Order requires a “qualitative analysis and the rationale for determining that a quantitative 
analysis is not warranted.” This direction paraphrases the 2016 final CEQ guidance on 
consideration of GHG emissions and the effects of climate change in NEPA reviews.29  

Finally, Secretarial Order 3399 requires the Department’s bureaus and offices to 
proactively begin consultation with potentially impacted Tribes and to engage potentially 
impacted environmental justice communities early in the project planning process. “Early in the 
project planning process” is defined to include when the agency has “enough information on a 
proposed action to determine that an environmental assessment or an environmental impact 
statement will be prepared.” This provision is consistent with longstanding regulations for 
applying NEPA early in the planning process and the expansion of the scoping process in CEQ’s 
2020 regulations. The 2020 regulations added requirements to involve Tribal agencies in the 
preparation of environmental assessments to invite Tribal agencies to participate in the scoping 
process. However, the 2020 CEQ regulations do not specifically provide for involvement by 
environmental justice communities, noting that “agencies can consider, as needed, environmental 
justice issues” in the rule’s preamble.30   

C. Offshore Wind Development and the Biden Administration’s Public Lands Policies. 

Like BLM, the Department of the Interior’s Bureau of Ocean Energy Management 
(BOEM) has also taken steps to comply with EOs 13990 and 14008. This section provides an 

 
29 CEQ withdrew that guidance in 2017 as directed by EO 13783. In 2019, CEQ issued draft 
GHG guidance calling on agencies to “attempt to quantify a proposed action’s projected direct 
and reasonably foreseeable indirect GHG emissions when the amount of those emissions is 
substantial enough to warrant quantification, and when it is practicable to quantify them using 
available data and GHG quantification tools.” CEQ Draft NEPA Guidance on Consideration of 
GHG Emissions, 84 FR 30097-98 (June 26, 2019). In withdrawing CEQ’s 2019 draft guidance 
pursuant to EO 13990, CEQ indicated that agencies should consider all available tools and 
resources in assessing GHG emissions and climate change effects of their proposed actions, 
“including, as appropriate and relevant, the 2016 GHG Guidance.” CEQ Notice of rescission of 
draft guidance, 86 Fed.Reg. 10252 (Feb. 19, 2021)citing CEQ Final Guidance for Federal 
Departments and Agencies on Consideration of GHG Emissions and the Effects of Climate 
Change in NEPA Reviews (August 1, 2016) (https://ceq.doe.gov/docs/ceq-regulations-and-
guidance/nepa_final_ghg_guidance.pdf).. Both the 2016 final guidance and the 2019 draft 
guidance have cited CEQ’s GHG Accounting Tools web page as a source of available data and 
tools, providing some measure of consistency in what would otherwise appear to be a radically 
shifting aspect of NEPA practice. 
30 2020 CEQ NEPA Rule, 85 Fed. Reg. at 43356. 



 - 8 - 

overview of BOEM and then discusses steps BOEM has taken to meet the Biden 
Administration’s renewable energy, conservation, and environmental justice goals. 

1. BOEM Background 

 BOEM is responsible for authorizing development of the offshore wind energy resource 
through leases on the Federal offshore lands of the outer continental shelf (OCS).  BOEM 
exercises this authority under the Outer Continental Shelf Lands Act of 1953, as amended by the 
Energy Policy Act of 2005 (OCSLA).31 Offshore wind development on the OCS proceeds 
through a planning and authorization process that includes identification of Wind Energy Areas, 
the sale of leases for specific locations offshore, the site assessment of those lease areas for 
development potential, and the review of a developer’s proposed construction and operation 
plan. The BOEM regulations include detailed processes for issuing leases and authorizing 
activities on those leases.  

In 2010, the Secretary of the Interior launched an initiative dubbed “Smart from the 
Start” to identify the initial Wind Energy Areas that would be offered for leasing. BOEM worked 
closely with northeastern and mid-Atlantic states to identify areas with abundant wind energy 
and relatively low potential for environmental and use conflicts, based on the participation of 
stakeholders and information available at the time. In 2011, this initiative resulted in BOEM’s 
designation of the first Wind Energy Areas offshore New Jersey, Delaware, Maryland and 
Virginia. In designating these Wind Energy Areas, BOEM established the practice of preparing 
an environmental assessment under NEPA for the issuance of leases and site assessment 
activities within Wind Energy Areas. These environmental assessments have found no 
significant impacts in leasing proposals because an offshore wind lease does not create a right to 
develop the lease area. Rather, the lease holder only has the right to study the sites for 
development of a construction and operation plan proposal, which is subject to further NEPA 
analysis. 

BOEM authorizes the construction and operation of a wind energy project through 
approval of a construction and operations plan.32 Site assessment activities must be completed 
within five years of site assessment plan approval, and a construction and operations plan must 
be submitted at least six months before the end of the site assessment term.33 A construction and 
operations plan must provide comprehensive information describing construction, operations, 
and conceptual decommissioning plans for all proposed project activities and planned facilities, 
including onshore and support facilities and all anticipated project easements.34 The applicant 
must demonstrate that it has planned and is prepared to conduct proposed activities that meet the 

 
31 43 U.S.C. §§  1331 et seq., 43 U.S.C. § 1337. 
32 30 C.F.R. § 585.600(b). See, e.g., Record of Decision, Vineyard Wind 1 Offshore Wind 
Energy Project Construction and Operations Plan (May 10, 2021), 
https://www.boem.gov/sites/default/files/documents/renewable-energy/state-activities/Final-
Record-of-Decision-Vineyard-Wind-1.pdf.  
33 30 C.F.R. §§ 585.235(a)(2), 585.600(b). 
34 30 C.F.R. § 585.620. 

https://www.boem.gov/sites/default/files/documents/renewable-energy/state-activities/Final-Record-of-Decision-Vineyard-Wind-1.pdf
https://www.boem.gov/sites/default/files/documents/renewable-energy/state-activities/Final-Record-of-Decision-Vineyard-Wind-1.pdf
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same standards of a site assessment plan.35 The construction and operations plan must provide 
comprehensive information describing the location and nature of the proposed facilities, potential 
hazards and environmental impacts, measures to avoid and minimize environmental impacts, a 
list of all required Federal, State, and local permits and authorizations required to conduct the 
proposed activities, and detailed information to assist BOEM in complying with NEPA and other 
relevant laws, including the Coastal Zone Management Act, Endangered Species Act, and 
National Historic Preservation Act.36  

In considering a construction and operations plan, BOEM will request additional 
information as necessary; prepare the appropriate environmental analysis under NEPA; 
coordinate with relevant Federal and State agencies, local governments and affected Indian 
Tribes; and will either approve, approve with modifications, or deny the construction and 
operations plan.37 BOEM’s statutory leasing authority is broad, allowing it to grant leases on the 
OCS for the production of energy from sources other than oil and gas, and requiring that such 
activities be carried out in a manner that provides for safety, conservation, and protection of the 
environment; public notice and comment on proposed activities; and coordination with relevant 
Federal agencies and affected State and local governments.38 To date, BOEM has sold eight 
competitive wind energy leases, is overseeing 17 active commercial wind leases, and is 
processing 14 plans for commercial-scale wind energy facilities all along the Atlantic Coast.39 

2. BOEM Approach to the Complying with EOs 13990 and 14008 

To meet the Biden Administration’s goal of developing 30 gigawatts of wind power on 
the Federal submerged lands off the coasts of the United States, BOEM has entered into a 
partnership with the U.S. Army Corps of Engineers (USACE) whereby USACE will provide 
scientific and technical resources to BOEM as BOEM reviews renewable energy projects on the 
OCS. BOEM’s Director, Amanda Lefton, celebrated the partnership with USACE, saying “‘This 
agreement shows the value of a whole-of-government approach to clean energy development.’”40 
The partnership will focus first on reviewing the Coastal Virginia Offshore Wind Commercial 
project and the Kitty Hawk project, offshore North Carolina.41 

 
 

35 30 C.F.R. § 585.621(a)–(g). 
36 30 C.F.R. §§ 585.621, 585.627. 
37 30 C.F.R. § 585.628. 
38 Id. § 1337(p)(1), (4), (7). 
39 U.S. Department of the Interior, Bureau of Ocean Energy Management, Budget Justifications 
and Performance Information Fiscal Year 2022, 
https://www.boem.gov/sites/default/files/documents/about-boem/2022-BOEM-Greenbook.pdf. 
40 Bureau of Ocean Energy Management, BOEM and USACE Collaborate to Meet Offshore 
Wind Goals: Partnership to Increase Renewable Energy Production and Help Meet the 
Administration’s Commitment to Deploy 30 Gigawatts of Offshore Wind by 2030 (June 14, 
2021), https://www.boem.gov/boem-and-usace-collaborate-meet-offshore-wind-goals. 
41 Id. 
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BOEM has also proposed money for 25 additional employees in its Fiscal Year (FY) 
2022 budget to manage and address its renewable energy activities.42 BOEM also intends to 
focus on environmental justice and job growth for disadvantaged communities and on 
developing an environmental justice working group that will include civil rights experts and 
representatives of the Bureau of Safety and Environmental Enforcement (BSEE) to ensure that 
BOEM is using the newest available environmental justice screening tools.43 BOEM also intends 
to develop a “more robust and consistent” environmental justice outreach program to “access, 
inform and educate vulnerable communities that could be impacted by development of OCS 
resources”44 BOEM has initiated a comprehensive business planning effort to develop a 
consolidated Federal GIS system that can “facilitate public access to climate-related information 
to assist Federal, State, local, and Tribal governments in climate planning and resilience 
activities.”45 

BOEM’s FY 2022 budget also includes funds to increase stakeholder outreach and 
additional environmental studies.46 BOEM has long recognized the importance of coordination 
with other Federal agencies, particularly the National Oceanic and Atmospheric Administration 
(NOAA), as well as State, local and tribal authorities, regional ocean planning organizations, and 
other stakeholders.47 In the development of Wind Energy Areas, BOEM used publication of 
environmental assessments and worked with Intergovernmental Renewable Energy Task Forces 
to avoid and manage known conflicts. However, BOEM now has an opportunity to identify new 
Wind Energy Areas on the basis of a more collaborative approach that engages stakeholders in 
more meaningful ways that address substantive issues and stakeholder concerns. Moreover, the 
work that went into the delineation of established Wind Energy Areas is necessarily subject to 
reassessment in the permitting processes for construction and operation plans. BOEM’s active 
engagement of stakeholders can address concerns that its decision-making process will make 
effective use of more recent information. While these Wind Energy Areas were based on the best 
available information at the time, and provided a basis for leasing decisions, they are based on 
the premise that BOEM’s environmental review process for construction and operation plans 
would provide an up-to-date, detailed, and comprehensive basis for siting decisions that were 
made tentatively in the delineation of Wind Energy Areas. Stakeholder engagement should 
reflect that openness to question assumptions, consider alternatives, and mitigate conflicts that 
have not been effectively resolved prior to leasing. 

 
42 Bureau of Ocean Energy Management FY 2022 Budget Justification 7-8, 
https://www.boem.gov/sites/default/files/documents/about-boem/2022-BOEM-Greenbook.pdf. 
43 Id. at 8. 
44 Id. at 89–90. 
45 Id. at 53. 
46 Id. at 1, 8–9. 
47 Final Rule, Renewable Energy and Alternate Uses of Existing Facilities on the Outer 
Continental Shelf, 74 Fed. Reg. 19637, 19643 (April 29, 2009). 
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D. Use of Mitigation to Reduce Conflicts with Conservation Goals 

Inevitably, the Biden Administration’s renewable energy development goals will come 
into conflict with conservation goals for specific projects or sites. To the extent that these 
conflicts are not resolved by substantive environmental standards, they will need to be managed 
in the NEPA process through the evaluation of alternatives and mitigation that can avoid, 
minimize, or compensate for the environmental impacts of a proposal for agency action. The 
2020 NEPA regulations revised the definition of ‘‘mitigation’’ to make clear that mitigation 
must have a nexus to the effects of the proposed action, is limited to those actions that have an 
effect on the environment, and does not include actions that do not have an effect on the 
environment.48 CEQ’s goal was to make the NEPA process more effective by clarifying that 
mitigation measures must actually be designed to mitigate the effects of the proposed action. 
This amended definition is consistent with CEQ’s Final Guidance for Federal Departments and 
Agencies on the Appropriate Use of Mitigation and Monitoring and Clarifying the Appropriate 
Use of Mitigated Findings of No Significant Impact. The great majority of environmental review 
processes result in mitigated Findings of No Significant Impact that document the measures 
adopted to avoid preparing an environmental impact statement. The provision of mitigation, 
particularly programmatic and market-based mechanisms for compensatory mitigation, is a 
significant efficiency for infrastructure project development. 

A key question for the Department of the Interior is whether they will develop or 
reinstate a Department-wide mitigation policy to ensure consistency and efficiency in the review 
and permitting of infrastructure development projects and in conserving valuable natural and 
cultural resources. In Secretarial Order 3330, Secretary Jewell established a strategy for (1) the 
use of a landscape-scale approach to identify and facilitate investment in key conservation 
priorities; (2) early integration of mitigation considerations in project planning and design; (3) 
ensuring the durability of mitigation measures over time; (4) ensuring transparency and 
consistency in mitigation decisions; and (5) a focus on mitigation efforts that improve the 
resilience of our Nation's resources in the face of climate change.49 Under that policy, the Deputy 
Secretary was directed to develop a coordinated Department-wide, science-based strategy to 
strengthen mitigation practices so as to effectively offset impacts of large development projects 
of all types through the use of landscape-level planning, banking, in-lieu fee arrangements, or 
other possible measures that would promote permit efficiencies and financial predictability for 
developers and also enhance the ability of Federal and State agencies to invest in larger-scale 
conservation efforts. This policy was rescinded by Secretary Zinke as inconsistent with 
Secretary’s Order 3349, American Energy Independence,50 but appears to be ripe for 
reconsideration as a means of reconciling the clean energy and conservation goals of the Biden 
Administration. 

 
48 40 C.F.R. § 1508.1(s). 
49 Secretary of the Interior Order No. 3330, Improving Mitigation Policies and Practices of the 
Department of the Interior (Oct. 31, 2013), 
https://www.doi.gov/sites/doi.gov/files/migrated/news/upload/Secretarial-Order-Mitigation.pdf. 
50 Secretary of the Interior Order No. 3349, American Energy Independence (Mar. 29, 2017), 
https://www.doi.gov/sites/doi.gov/files/uploads/so_3349_-american_energy_independence.pdf.  
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E. CONCLUSION 

The Biden Administration’s public lands agenda has set ambitious goals of promoting renewable 
energy development on and offshore and protecting 30 percent of U.S. lands and water by 2030. 
However, the details necessary to implement that agenda are still developing. Extensive 
regulatory and policy development remains, particularly in the environmental review and 
mitigation authorization of trade-offs and decisions necessary to effectively implement this 
agenda.  
 


	Table of Contents
	1. Speaker Biographies
	2. Tackling the Climate Crisis on Public Land: The Biden Approach to Public Land Management
	A. Biden Administration Policy Direction
	B. The Department of the Interior’s Approach to the Decision-Making Process and Renewable Energy Development on Public Lands Under Secretary Haaland
	C. Offshore Wind Development and the Biden Administration’s Public Lands Policies.
	1. BOEM Background
	2. BOEM Approach to the Complying with EOs 13990 and 14008

	D. Use of Mitigation to Reduce Conflicts with Conservation Goals
	E. CONCLUSION




