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Even those experienced with remote 
technology find that glitches can occur. 

Practice sessions often take longer than you 
expect, and some equipment adjustments 
may be necessary. Do not put off practice  

to the same day as your actual presentation  
or deposition.
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INTRODUCTION
Consistent with the gradual phase-based governmental plans 
for returning our communities to the new COVID-19 normal, trial 
lawyers have adapted in phases — from transitioning to remote 
work (Phase One), to learning how to use remote litigation 
technology (Phase Two), and now to Phase Three, in which we’re 
actually using that technology.

filled with lawyers waiting for cases to be called. Attorneys 
are more prepared and effective, because they can surround 
themselves with materials to which they would not ordinarily 
have access when confined to a podium or lectern in a 
courtroom environment.

(3) Working from home presents extra (and comical) 
challenges. Perkins Coie surveyed litigators about remote 
litigation. (Some representative responses appear in charts 
later in this article.) One described frantically asking her 
husband to petition the neighbors to pause their loud 
backyard construction while she argued a motion for summary 
judgment. (They complied.) Another installed a red “on air” 
light outside her home office to let her family know when she 
absolutely could not be disturbed. When asked about the most 
surprising aspect of litigating remotely, another respondent 
said it was that “my husband managed to keep our four kids 
in the minivan in the driveway for the duration of my court of 
appeals argument — with lots of snacks and a movie — while 
he gave a presentation by Zoom on the street outside.”

(4) Litigators and litigants are persistent and adaptive. In 
addition to conducting depositions and hearings, litigators 
and the courts have moved forward with trials and other pre-
trial proceedings. One lawyer was “surprised at how engaged 
the mock jurors were,” providing “as much or more feedback” 
than in an in-person mock trial. Mediations have also been 
going virtual, with mostly positive anecdotal feedback. One 
lawyer observed “the mediator did not seem to drag his feet 
between rooms as often happens in in-person mediations.” 
Less time sitting and waiting can help keep the pace moving 
towards settlement. And, though proceedings based on 
videoconferencing platforms often suffer from technical 
glitches, lawyers and judges are adapting to be as efficient 
and productive as in typical courtroom interactions — or even 
more so.

We shift now to Phase Four, in which trial lawyers are not just using 
the technology but using it effectively and persuasively.

REMOTE LITIGATION TAKEAWAYS AND REAL-LIFE 
OBSERVATIONS

We’ve observed several key lessons that will help attorneys become 
more effective while litigating remotely:

(1)  Preparation and familiarity with the technology are vital. 
Witnesses need the right equipment and effective practice 
sessions before a trial. Lawyers need the same, but they also 
need to be skilled at handling exhibits and controlling either 
taking or defending of depositions without being in the same 
room with the witness, opposing counsel, and court reporter.

(2)  Judges using videoconferences to hold status calls and 
hearings seem more accessible, as entire screens become 
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“Everything took longer and there seemed to be no urgency.  Also, confidentiality was a constant concern.”

“I was surprised that a recent mediation via WebEx succeeded in resolving a longstanding dispute.”

“[The mediation] lasted over 7 hours, so to have no glitches was impressive.”

“The mediator did not seem to drag his feet between rooms as often happens in in-person mediations.  He 
jumped back and forth between the rooms rather quickly.”

“How effective it was (and how it really wasn't that different than normal mediation).”

“I was surprised at how effective the process was notwithstanding the remote context. On the other hand, 
it took longer for me [as mediator] to bond with some of the parties and counsel than is typical.”

Positive

Mixed

Negative

Remote Mediation Experience
What was the most surprising aspect of your 

remote mediation experience?*

*Representative quotes of the research findings.

“It was more fatiguing to pay attention to a screen for that long than an in-person deposition.”

“How hard it is to get any momentum during a deposition.”

“The feeling that I did not have control over the deponent.”

“Probably the fact that all non-Zoom based platforms seem to have significant problems in terms of technical ability 
to host the deposition.”

“I expected mayhem, and I was pleasantly surprised that it was actually pretty well-organized.”

“Exhibits can be handled so efficiently with a good tech running things, similar to TrialDirector.”

“The novelty of the remote environment seemed to engender greater cordiality.”

“That I did not feel disadvantaged by not being literally in the room with the witness.”

“The most surprising aspect was how effective the remote deposition can be when used at trial.  In some ways it was 
more effective than an in-person video deposition would have been.”

“How quickly things can go off the rails when technology issues arise, especially when the attorneys do not 
generally understand the technology in the first place. I definitely recommend everyone gets comfortable with the 
technology, has a back-up plan in place, and arranges for technical support to be available if needed.”

“It was quite easy but much slower than in-person deps.”

Positive

Mixed

Negative

Remote Deposition Experience
What was the most surprising aspect of your 

remote deposition experience?*

*Representative quotes of the research findings.
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TECHNOLOGICAL NECESSITIES
The right equipment is key to being effective, both for 
witnesses and for attorneys. Reliable, high-speed, high-
bandwidth internet service is essential, but not enough. To 
ensure a professional presentation, consider deploying the 
following tools:

(1) High-definition webcam

(2) Tripod for webcam

(3) Wired earbuds with a microphone

(4) Laptop

(5) Laptop riser

(6) LED ring light

(7) Vinyl portrait backdrop (optional)

(8) Additional laptop or tablet (optional)

Additionally, a vinyl portrait backdrop is useful when the 
setting of the participant is less than ideal. Recently, one 
client participated in a deposition in his garage, which 
made the backdrop an extraordinarily important part of the 
preparation process.

Having a second screen can also be a game-changer for 
successfully litigating in a remote setting. Finally, have your 
smartphone handy, both as a hotspot (internet backup) and 
to call in to the deposition’s toll-free number, if necessary.

PROS AND CONS OF TECHNOLOGY-BASED  
REMOTE LITIGATION
Although many tools are available, it’s important to 
understand the pros and cons of relying on technology to 
replace in-person lawyering.

Pros

(1) Convenience and cost. You can participate in all aspects 
of litigation, from depositions to hearings to trials, from 
your home. Although fees for stenographer output 
are largely unchanged, other components of remote 
litigation are less expensive and travel is eliminated.

(2)  Increased familiarity with technology. Having spent 
the past four months using videoconferencing platforms, 
most users have been forced to get comfortable using 
remote litigation technology. Many find it to be simple 
and straightforward, even with only a little practice. If it 
comes down to a telephone proceeding versus a video 
proceeding, most prefer seeing people’s faces.

(3) The technology is easy to use and access. Most vendors 
provide a one-stop booking website offering single-click 
ordering of a suite of services, including court reporters, 
videographers, real-time transcript streaming, and 
remote deposition technology.

(4) Timeliness. Remote litigation can commence at a 
moment’s notice, as there are no travel considerations.

“The difficulty in making sure that you are attentive to when a judge has a question when talking, as lack visual clues 
that judge is interested in interrupting.”

“How long the hearings can be.  One hearing I participated in lasted four hours (no evidence; just argument).”

“Lack of appreciation by opposing counsel of the realities of doing a presentation hearing via teleconference - over 
reliance on large slide presentation and failure to read Judge signals.”

“As co-counsel, I observed an argument at the California Supreme Court in which each of the justices was in a different 
location, some with masks on, and the litigants were remote as well.  There was virtually no talking over one another 
and almost no technical issues.”

“There was a sense of goodwill to many of the participants at the early hearings.”

“The most surprising thing was how simple and straightforward the experience was.”

“How normal it seemed!”

“The most surprising aspect was how well I was able to completely focus on the hearing and shut out the surroundings 
of home.” 

“The most surprising aspect was that my husband managed to keep our four kids in the minivan in the driveway for the 
duration of my COA argument - with lots of snacks and a movie - while he himself gave a presentation by Zoom on the 
street outside.”

“The connections, logistics, and planning on the part of the [COA] clerk and the justices all went smoothly.  I was 
surprised that opposing counsel chose to sit when addressing the court. Although remote, I think the warnings 
relating to body language and addressing the court while sitting still applied, and he came off too casual in the 
video.”

Positive

Mixed

Negative

Remote Hearing Experience
What was the most surprising aspect of your 

remote hearing experience?*

*Representative quotes of the research findings.
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Cons

(5) Technical hurdles continue to surge. In March, Forbes1 
reported that COVID-19 resulted in up to a 70% increase 
in internet usage, with an uptick of over 12% in streaming. 
In addition to potential connectivity and latency issues 
related to the software and computing power of a laptop 
or mobile device, litigants and litigators are competing 
for internet bandwidth within their own households and 
across the country.

(6) Noise and physical disruptions are unavoidable. Pets 
barking, babies crying, leaf blowers blowing, and toilets 
flushing are part of the new normal. While they may be 
cute in personal videoconferences, disruptions distract 
and often undermine the persuasiveness and credibility 
of attorneys and witnesses.

(7) It’s harder to interact with video participants. Eye 
contact is limited. We don’t get to see the surroundings 
of the other participants. We lose the ability to read and 
react to nonverbal cues and off-screen body language. It 
is harder to lodge an objection before a witness answers 
or to anticipate a judge’s question when no one is in the 
same room. In arguments before multiple appellate 
judges, the attorney’s view is typically limited to the judge 
asking the question — while the others on the panel may 
be sending out nonverbal cues that go unnoticed. On the 
other hand, some judges and attorneys appreciate the 
square-screen limitations, noting that participants’ facial 
expressions are often easier to see and read with video 
close-ups.

(8) Bad actors might benefit. Witnesses may have 
additional opportunities to consult external sources in 
answering questions. Less-than-ethical attorneys may 
coach witnesses behind the electronic scene or draw 
out proceedings and interrupt questioning by blaming 
technology lags.

(9) Remote proceedings can be longer and fatiguing. 
Attention spans are shrinking. Neuroscience research 
finds that our brains tire more quickly when viewing 
people on screen rather than in person.2 It is more 
draining to fixate on a screen than to observe a judge 
on the bench or a witness in the witness box and remote 
participants often display a lack of urgency, with hearings 
and depositions growing longer and less productive as 
users become more comfortable with videoconferencing.

WITNESSES DEPOSED OR OTHERWISE QUESTIONED 
REMOTELY
Witness credibility matters in assessing settlement options 
and at trial. If credibility was tied solely to the words 
exchanged, there might be no reason to take live depositions 

at all. But lawyers take them for a reason — often traveling 
long distances to ask questions face-to-face.

Clients and their counsel have been reluctant to opt for 
remote depositions, even though that medium has long 
been permissible under procedural rules. Longstanding 
research has found that up to 87% of human communication 
is nonverbal and paralinguistic (meaning the impression 
your witness’s voice makes)3. Gestures, tone of voice, facial 
expressions, and body language all convey meaning.

Pros

(1)  A witness can be effective by video. Despite the 
preference for face-to-face, witnesses can appear 
confident and credible in remote depositions. It’s all in 
the preparation and presentation.

(2) Witnesses can be more at ease testifying in the 
comfort of their own spaces. The usual cautions 
apply to a witness who becomes too complacent, but 
a comfortable witness can be more effective if s/he 
maintains a professional and personable demeanor.

(3)  Economies of scale combined with pandemic delays 
make remote depositions appealing. As lawyers 
become more conversant with remote depositions, they 
will likely continue to use them long after quarantines are 
lifted.

Cons

(4)  As discussed above, technical glitches can occur, and 
they may affect witness confidence and credibility. While 
occasional technical difficulties are inevitable, make sure 
your witness has a strong connection and equipment that 
functions well, and knows how to use it.

(5) Credibility is directly tied to a dynamic appearance. 
Two factors work as detractors. First, the remote 
experience “flattens out” the overall impression anyone 
makes on camera. A witness can combat this, but it takes 
practice. Second, “video fatigue” is real. Your witness will 
likely need more frequent breaks to recharge.

THE IMPORTANCE OF PREPARATION
Lawyers and clients often think they have the 
videoconferencing experience down, so they head directly to 
the real thing. Appellate lawyers and trial lawyers don’t pass 
up the opportunity for mock arguments and trials because 
they already have a feel for the courtroom, so why not also 
practice for pre-trial proceedings?

Consider these factors (some of which are unique to the 
remote setting and some of which apply to hearings, 
depositions, or both) in your preparation.

(1)  Adjust your delivery style to account for the “flattening 
effect” of live video. Your two-dimensional persona is a 
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more muted version of yourself. To compensate, you will 
likely need to speak at a more animated pace, at a louder 
volume, and with greater facial expression, including 
smiling when appropriate (the number one nonverbal 
sign of confidence). This may feel uncomfortable but it is 
worth the boost to your credibility and impact.

(2) Ensure that you are the main “visual aid.” When 
screen sharing exhibits or PowerPoint slides, most 
video platforms default to a maddening ratio where the 
exhibit/slide is larger than your image. This means the 
court might pay more attention to your document than 
to you.

Consider four adjustments to ensure that you and your 
witnesses hold the attention of the intended audience:

• You can manually adjust the ratio on some video 
platforms or, if you are comfortable doing so, recommend 
to the court staff that they adjust the ratio on their end.

• Use exhibits and slides sparingly. Research4 finds 
that word-driven visuals compete inside a judge’s (or 
anyone’s) brain with the words you say as you present 
the document. This competition decreases learning, even 
when the presenter intends to underscore a point. Forgo 
the visual or present your visual points one at a time using 
the animation feature of PowerPoint or Trial Director.

• Stand when presenting an oral argument and make 
the effort to dress in courtroom attire. However, if you 
encounter a setting where all other parties are seated, 
reconsider this decision.

• In a deposition, encourage your witness to sit in a chair 
that does not swivel and at a height that allows the 
person’s forearms to rest on the table. This conveys a 
more engaged, credible stance. Caution your witness 
that hand gestures should be kept close to the body, as 
gesturing toward the screen can create the impression 
of “monster hands” that appear much larger and more 
distracting than in reality. Also pay attention to the 
distance between the witness and the screen to allow 
room for natural hand gestures and avoid a looming-
head effect.

(1)  Cast your room’s setting in its best light, literally. Your 
lighting and other environmental considerations make a 
difference. Specifically:

• Video demands extra lighting. Supplement natural 
lighting with overhead lights and lamps to illuminate 
your face, even if you feel your room is already amply lit. 
The viewer’s filter will make your room appear darker. If 
your computer’s camera is 12:00 on an imaginary clock, 
place lamps in front of you and your computer at 10:00 
and 2:00. Consider a “selfie ring” or “ring light,” both 

portable and affordable options. It can be set on a tripod 
that casts the face in a better light. In addition, do not sit 
in front of a window unless you can close the curtains, 
and do not put a light behind you, to avoid a shadowed 
appearance.

• For formal proceedings, simplify your background. If you 
sit in front of a bookcase, a bored viewer will try to read 
your book titles. A messy desk could imply a messy state 
of mind. A blank wall is often best because it turns the 
focus on you as the presenter or on your witness as the 
deponent.

• Avoid the vague “echo effect” when speaking. When 
using only your computer speaker, you may sound 
distant. Invest in a pair of wired earbuds that connect to 
your computer.

• Position your camera at eye level and make strong eye 
contact. You may need to elevate your computer using 
a box or a stack of books. If you are standing to make 
your presentation, make sure you are not looking down 
toward your camera. Because staring at a mirrored image 
of yourself rather than the camera can be distracting, 
consider doing an initial check before the call starts and 
then turning off your own video display.

• Consider attire that works well by video. Avoid wearing 
white, which will appear washed out. Stripes and other 
patterns in a shirt or tie can become wavy. The best 
colors for video are “cool” hues like light blue and gray. 
Avoid red, because lower-quality video can make the red 
pixilate. Also, skip sparkly jewelry that can create a shiny 
effect.

Practice is key. Even those experienced with remote 
technology find that glitches can occur. Practice sessions 
often take longer than you expect, and some equipment 
adjustments may be necessary. Do not put off practice to the 
same day as your actual presentation or deposition.

Record your run-through. While most video platforms allow 
you to easily record and play back later, you may want to 
record and play it back right away to make a teaching point 
during witness preparation.

This “real-time” playback typically requires screen capture. 
Learning another platform is worth the immediate feedback 
you can provide.

CONCLUSION
Before the pandemic, most litigators would never have chosen 
to make important, possibly case-dispositive arguments or 
take depositions through a computer screen. Many would not 
have believed remote proceedings would work, much less be 
effective. But even old dogs can learn new tricks, especially 
when the old tricks are no longer an option.
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By preparing and rehearsing, and perhaps adding a few 
extra props, attorneys can take even the most important 
depositions remotely and present even the most critical 
and complicated arguments in a computer-to-computer 
environment.

Lawyers and their clients are likewise finding that remote 
mediations and arbitrations are possible and effective. 
Whether remote trials will become a viable alternative for 
in-person proceedings, it is fair to say that the jury is still out.
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