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Because the workers’ allegations were 
limited to potentially contracting COVID-19, 

the court found that the harm was simply 
too speculative.

Litigation tips for food-industry employers in the 
wake of COVID-19
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In the wake of the COVID-19 crisis, food production and meatpacking 
plants have been the subject of much discussion regarding the risk 
of community transmission of the virus. Coronavirus infections and 
deaths among those who work in the industry have spurred a slew 
of lawsuits against employers. 

However, a Missouri district court recently dismissed a suit seeking 
injunctive relief to mandate additional workplace safeguards for a 
meatpacking plant. In doing so, the Missouri court relied on and 
reinforced the power of the primary-jurisdiction doctrine, which 
allows a court to refer a matter to the appropriate administrative 
agency for ruling in the first instance.1 

The primary-jurisdiction doctrine usually is applied to serve 
two goals: “to obtain the benefit of an agency’s expertise 
and experience ... in cases raising issues of fact not within the 
conventional experience of judges or cases requiring the exercise 
of administrative discretion” and “to promote uniformity and 
consistency within the particular field of regulation.”2 

RURAL COMMUNITY WORKERS ALLIANCE V. SMITHFIELD 
FOODS INC., AND THE PRIMARY-JURISDICTION DOCTRINE
In Rural Community Workers Alliance v. Smithfield Foods Inc.,3 
workers at a meat plant run by Smithfield, one of the largest 
meat-processing companies in the world, alleged that the plant 
management did not do enough to protect workers against 
contracting COVID-19 and sought injunctive relief to require that 
additional safeguards be put in place.

Yet shortly after the complaint was filed in late April 2020, 
the Centers for Disease Control and Prevention (CDC) and 
the Occupational Safety and Health Administration (OSHA),4 
as well as the President of the United States and the United 
States Department of Agriculture (USDA),5 issued guidance to 
meatpacking plants setting forth precautionary measures to 
prevent the spread of COVID-19, including staggered shifts, social 
distancing, temperature checks, protective equipment, adjusted 
leave policies, contact tracing and education on the virus’s 
symptoms and risk of spread. 

Following the publication of that guidance, Smithfield voluntarily 
implemented the recommended measures. 

Invoking the primary-jurisdiction doctrine, the court dismissed the 
case, holding that directives regarding workplace safety should be 
handled by OSHA: 

”Due to its expertise and experience with workplace regulation, 
OSHA (in coordination with the USDA per the Executive Order) 
is better positioned to make this determination than the Court 
is” and “only deference to OSHA/USDA will ensure uniform 
national enforcement of the [CDC and OSHA’s] Joint Guidance [for 
meatpacking plants during the COVID-19 crisis].”6 

The court also held that, even if it were to decide the case on the 
merits, it would nonetheless dismiss the case because the workers 
had failed to establish irreparable harm — an essential element for 
a preliminary injunction. 

The court explained that irreparable harm requires more than the 
mere possibility of harm. And because the workers’ allegations 
were limited to potentially contracting COVID-19, the court found 
that the harm was simply too speculative.7 

The court also noted that if it were to issue an injunction requiring 
Smithfield to take certain corrective measures, it “would deny 
Smithfield the flexibility needed to quickly alter workplace 
procedures to remain safe during the ever-changing circumstances 
of this pandemic.”8 

BEYOND THE PRIMARY-JURISDICTION DOCTRINE — 
ATTORNEYS GENERAL BATTLE FOR COVID-19 LITIGATION 
IMMUNITY VERSUS MORE LIABILITY
To date, the Missouri district court is not alone in its reluctance to 
impose civil liability against employers where the claims involve 
COVID-19. In fact, there is a movement to enact federal and state 
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If surfaces are required to be routinely 
disinfected, employers should maintain a 
log where the employees document the 

date and time of each cleaning.

legislation that would immunize businesses, first responders 
and others against such claims. 

To that end, 21 attorneys general9 recently wrote to Senators 
Lindsey Graham and Diane Feinstein urging Congress “to 
enact specific liability protections that help mitigate the threat 
of frivolous COVID-related litigation and address pandemic 
protections that are not currently covered in federal laws.”10 

The requested immunity would not cover businesses that 
engage in willful misconduct or intentionally inflict harm on 
another, but it would protect businesses and individuals who 
act in good faith to comply with best practices and safety 
guidelines. 

On May 15, Representative Vicky Hartzler (R-Mo.) introduced 
one such bill, the Protecting Protein Production and 
Consumer Access Act,11 which states that “a meat processing 
facility shall not be liable under Federal or State law for any 
act or omission of the facility with respect to any harm arising 
from exposure to, or infraction by, the virus that causes 
COVID-19 during a public health emergency.”12 

As with most things, however, there is a countermovement. 
For example, some states have enacted laws providing for a 
rebuttable presumption that an employee’s COVID-19 illness 
arose out of and in the course of employment for purposes of 
workers’ compensation benefits. See, e.g., California Governor 
Newsom’s Executive Order No. N-62-20.13 

Moreover, with respect to the meat and poultry industry 
specifically, there has been a call to increase accountability 
and enforcement of safety measures. In an open letter to 
President Donald Trump, 20 attorneys14 general have urged 
the president “to take immediate action to ensure the health 
and safety of meat and poultry processing plant employees” 
by making the safety standards “stronger, mandatory, and 
enforceable.”15 

CONSIDERATIONS AND PRACTICAL TIPS FOR 
EMPLOYERS AS MORE LAWSUITS ARE FILED
As the COVID-19 crisis continues, more workers will file 
lawsuits against their employers. Similar suits already have 
been filed in Texas and Pennsylvania. In anticipation of such 
lawsuits, employers can take certain actions now that will 
help ensure a favorable outcome later. 

Specifically, employers should keep detailed records and logs 
of all safety measures they have instituted and document 
compliance with such measures. For example, if surfaces 
are required to be routinely disinfected, employers should 
maintain a log where the employees document the date and 
time of each cleaning. 

Once a lawsuit has been filed, employers should consider 
doing the following: 

(1) Consider moving to dismiss or stay the lawsuit, citing the 
primary-jurisdiction doctrine, if one or more agencies 

have provided guidance and oversight on the issues 
involved in the case. Doing so may not only help to obtain 
a dismissal, it also could limit unwelcome publicity and 
avoid runaway verdicts. 

(2) If only injunctive relief is sought and no actual injuries 
have been alleged, move to dismiss on the grounds that 
the employees cannot meet their burden of establishing 
irreparable harm. 

(3) If money damages are sought for injuries alleged to have 
occurred at work, consider whether the state’s workers’ 
compensation laws bar the lawsuit. 

(4) Analyze state and federal law to determine whether the 
employer has immunity from civil liability. 

CONCLUSION AND KEY TAKEAWAYS
COVID-19 continues to rock businesses, particularly the food 
production industry, and specifically meatpacking plants, 
because of their “essential” operational status during the 
crisis. We anticipate that more lawsuits will be filed against 
employers seeking damages based on their alleged failure to 
take appropriate measures to prevent COVID-19 infections in 
the workplace. 

In the interim period as legislation develops, employers 
should track and comply with evolving agency guidance to 
avoid against COVID-19 outbreaks and rely on doctrines like 
the primary-jurisdiction doctrine and workers’ compensation 
laws to defend themselves in the event of litigation. 

Consulting with trusted counsel will help businesses ensure 
that COVID-19 precautionary measures are lawful and 
compliant with regulatory guidance and could assist with 
providing a more thorough understanding of available 
defenses if faced with litigation. 

If you have any questions or would like advice regarding the 
topics discussed in this article, please contact the authors. 
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