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LEGAL AND PRACTICAL CONSIDERATIONS

• Legally, COVID-19 is a foreseeable risk for any new 
contract. So is a second or third wave.

• Remedies for force majeure, which can vary by terms, 
generally forgive non-perfomance. Why would anyone 
want to give an out for a foreseeable risk?

• Practically, force majeure is a very blunt instrument. In 
a new agreement, you have the freedom to address the 
foreseeable risks of COVID-19 in a precise, detailed 
and narrowly tailored manner.

The Trouble with Force Majeure Clauses
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Parties need to agree on when normalcy 
returns and the special terms expire.

SPECIAL TERMS LIMITED TO DURATION OF COVID-19 CRISIS

• If new agreement is of a length that could outlast the crisis, consider negotiating the 
general commercial terms intended for long term relationship as you would in ordinary 
times AND adopting special terms that remain effective only during the crisis. 

• Special terms could be contained in an addendum to the main agreement with standard 
terms.

Risk Mitigation Strategies

Key Negotiating Point
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KEY CONTRACT TERMS TO CONSIDER

Risk Mitigation Strategies

Address circumstances where broader economic challenges could 
affect strict compliance with payment terms, such as providing limited 

extensions and waiver of late fees.
Payment Terms 

What happens if opportunity for physical inspection is impaired?
Acceptance of Goods, 

Risk of Loss, 
Transfer of Title

If courts are closed, provide clear process 
for resolution remotely by the parties.

Alternative Dispute 
Resolution
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Risk Mitigation Strategies

Address worst-case liability as between 
the parties to the agreement in advance.

Limitations of Liability, 
Liability Caps, 

Liquidated Damages

Adopt clear parameters for when parties can suspend 
performance, the duration of the suspension, and when it will expire.Suspension 

Address how the parties can agree to defer milestones 
and when they can return to the regular milestone schedule.Milestones 

Adopt flexible delivery windows or non-binding delivery estimates, an
agreed process for substituting goods and services, and procedure to

permit prioritizing orders and/or reassign personnel among customers.
Delivery Terms  

KEY CONTRACT TERMS TO CONSIDER
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KEY CONTRACT TERMS TO CONSIDER

Risk Mitigation Strategies

Adopt special disclaimers for duration of health crisis to render 
performance “as is/with all faults”, which would be otherwise inapplicable.Disclaimers

Adopt more flexible opportunity to cure alleged breaches during 
health crisis if ability to cure is impaired but not infeasible. 

If infeasible, then flexibility is inapplicable.
Termination for Cause

Adopt agreed safety practices for personnel performing services, 
require other party personnel visiting premises to comply with 

health and safety policies, permit removal for non-compliance or 
evidence of symptoms, cooperate with contact tracing. 

Health and Safety
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KEY CONTRACT TERMS TO CONSIDER

Risk Mitigation Strategies

As a service provider, mitigate risk by providing credits as sole 
remedy for service level failures attributable to pandemic 

(e.g., network congestion, if applicable).
Service Levels 

Consider tying material changes in law to alternative dispute 
resolution process where parties can mutually agree to amend or 

terminate due to pandemic-related changes in law affecting performance.
Governing Law 

Require (adopt) a plan to address reductions in force, supply chain 
disruptions, and macro adverse changes to the relevant market, 

along with notice requirements when invoked.

Business 
Continuity Plan 
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KEY CONTRACT TERMS TO CONSIDER

Risk Mitigation Strategies

Adopt duty for one or both parties to provide status reports of how 
pandemic is affecting performance. Detail how and whether 

challenges should be disclosed to the public. 

Confidentiality and 
Reporting Obligations

Consider whether standard reps and warranties may be affected. 
For example, a party committing to perform services on-site should consider 

the impact that closing borders could have on a rep that the party has 
obtained all authorizations and permits required to provide the services.

Representations 
and Warranties 

Review own insurance policies and work with insurance counsel to ensure 
adequate coverage and specify expected coverages of other party.Insurance 



QUESTIONS?
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