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The Commission will employ a 
functional approach and examine 
how the agreement, contract, or 
transaction is marketed, managed, 
and performed, instead of relying 
solely on language used by the 
parties in the agreement, contract, 
or transaction.  

As examples of its functional approach to the regulation of 
transactions that involve digital assets, the Commission specifically 
noted: 
 
1) The transfer of title to digital assets, an issue that the 
Commission chose to not address in the Guidance because the 
Commission believes the concept of “title“ has not fully developed 
in the context of virtual currency;1 and 
 
2) If the offeror (i.e., the party offering a digital asset transaction to 
another person) takes the opposite side of a transaction, then such 
a transaction will not involve actual delivery for purposes of under 
Example 2, and such activity is otherwise a factor weighing against 
demonstration of actual delivery.2  
 
The Release also states that the Commission will continue to follow 
the 2013 Actual Delivery Guidance in conjunction with the 
functional approach outlined in the Release.3  
 

The functional approach is consistent with the functional 
approach taken in the 2013 Actual Delivery Guidance (which is 
not digital asset-specific). 
 
Depending on the evolution of the term “title,” the Commission 
remains open to considering a customer’s ability to obtain title 
as part of the functional approach.4 
 
The Commission’s concern regarding an offeror taking the 
opposite side of a transaction, especially within a self-contained 
environment, relates to “bucket shop” arrangements and 
conflicts of interest.5  

                                                           
1 Page 13 of the Voting Draft of the Final Interpretive Guidance as approved by the Commission on 3/23/2020 (the “Guidance”). 
2 Page 22 of the Guidance, Footnote 126 and related text 
3 Page 4 of the Guidance; Footnote 20 and Page 30 of the Guidance 
4 Page 12 of the Guidance. 
5 Page 21 of the Guidance. 
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The Commission will continue to 
assess all relevant factors that 
inform an actual delivery 
determination. 

All relevant factors includes, but is not limited to, “[o]wnership, 
possession, title, and physical location of the commodity purchased 
or sold, both before and after execution of the agreement, 
contract, or transaction, including all related documentation; the 
nature of the relationship between the buyer, seller, and possessor 
of the commodity purchased or sold; and the manner in which the 
purchase or sale is recorded and completed.”6  
 
The Commission believes that market participants will inform the 
Commission of issues related to actual delivery on an ongoing 
nature. “Given the complex and dynamic nature of these markets, 
the Commission believes it is appropriate to take an adaptable 
approach while it continues to follow developments in this space 
and evaluation business activity on a case-by-case basis.”7 
 
 
 
 

The enumerated list of relevant factors are identical to those of 
the 2013 Actual Delivery Guidance, although the 2013 Actual 
Delivery Guidance does not include the explicit phrase “but is 
not limited to.”8  
 
Consistent with judicial precedent, the Commission’s focus is on 
determining meaningful possession and control (as discussed 
below). While title may, in fact, connote elements of these, it 
may also connote undetermined additional elements, such as 
transfer of ownership, which may not be as significant.9 

                                                           
6 Page 30 of the Guidance, Footnote 160 
7 Page 30 of the Guidance, Footnote 161 
8 Page 4 of the Guidance, Footnote 21 
9 Page 12 of the Guidance 
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In the Commission’s view, “actual 
delivery” has occurred when: 
 
(1) A customer secures: (i) 
possession and control of the entire 
quantity of the commodity, whether 
it was purchased on margin, or using 
leverage, or any other financing 
arrangement, and (ii) the ability to 
use the entire quantity of the 
commodity freely in commerce 
(away from any particular execution 
venue) no later than 28 days from 
the date of the transaction and at all 
times thereafter; and  
 
 
 

 
 
 
While the interpretation speaks to the customer, the burden of 
proof would always rest on the party that relies on this exception 
from the Commission’s jurisdiction in CEA §2(c)(2)(D).10 Within the 
Release, customer is used interchangeably with “purchaser” in 
reference to the noneligible contract participant counterparty that 
has engaged in a “retail commodity transaction”.11 
 
The concepts of possession and control are consistent with the 
opinions of two U.S. Court of Appeals for the Federal Circuit cases 
that addressed actual delivery since the 2013 Actual Delivery 
Guidance, Hunter Wise and Monex, which recognized that delivery 
“denotes a transfer of possession and control” and that the 
exception requires “some meaningful degree of possession or 
control by the customer.”12 Accordingly, the Guidance is intended 

The Commission modified the introductory sentence from the 
proposed guidance to clarify that the listed elements are 
indicative of when “in the Commission’s view” actual delivery 
has occurred.18 This is a minor clarification, but one that 
indicates consistency with Chairman Tarbert’s statements that 
blockchain and fintech regulation should generally be 
principles-based rather than prescriptive rule-based.19 
 
 
 
With respect to the central tenet of “possession and control” 
the Commission’s approach is generally consistent with the 
judicial precedent of Hunter Wise and Monex, however the 
Ninth Circuit Court of Appeals decision in Monex did not refer 
to possession and control collectively, it referred to “a 
meaningful degree of possession or control.”20 
 
 

                                                           
10 Page 30 of the Guidance 
11 Page 4 of the Guidance, Footnote 23 
12 Page 5 of the Guidance 
18 Page 30 of the Guidance, Footnote 162 
19 Statement of Chairman Tarbert in Support of the Guidance, Footnote 10 
20 Page 5 of the Guidance 
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(2) The offeror and counterparty 
seller (including any of their 
respective affiliates or other persons 
acting in concert with the offeror or 
counterparty seller on a similar basis) 
do not retain any interest in, legal 
right, or control over any of the 
commodity purchased on margin, 
leverage, or other financing 
arrangement at the expiration of 28 
days from the date of the 
transaction. 

to focus on whether a customer has “secured a meaningful degree 
of possession and control of the virtual currency.”13 
 
An offeror “may include those with operational control of a 
particular blockchain protocol.”14 “The Commission recognizes that 
the offeror of the transaction and the ultimate counterparty may 
be two separate entities or may be the same. For example, the 
Commission would consider as the offeror of the transaction a 
virtual currency execution venue that makes the transaction 
available to the retail customer or otherwise facilitates the 
transaction. That virtual currency execution venue could also be 
considered a counterparty to the transaction if, for example, the 
platform itself took the opposite side of the transaction or the 
purchaser of the virtual currency enjoyed privity of contract solely 
with the platform rather than the seller. Additionally, the 
Commission recognizes that some virtual currency execution 
venues may provide a purchaser with the ability to source financing 
or leverage from other users or third parties. The Commission 
would consider such third parties or other users to be acting in 

 
 
 
With respect to a person being in “operational control of a 
particular blockchain protocol,” the Release, in referring to the 
scope of virtual currency in the proposed interpretation, offers 
the following point regarding the concept of “blockchain 
ecosystem” and noted “the Commission could, depending on 
the facts and circumstances, view ‘offerors’ as any persons 
presenting, soliciting, or otherwise facilitating ‘retail commodity 
transactions,’ including by way of a participation interest in a 
foundation, consensus, or other collective that controls 
operational decisions on the protocol, or any other persons 
with an ability to assert control over the protocol that offers 
‘retail commodity transactions,’ as set forth in CEA section 
2(c)(2)(D).”21 

                                                           
13 Page 16 of the Guidance 
14 Page 31 of the Guidance, Footnote 164 
21 Page 10 of the Guidance, Footnote 63. 
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concert with the offeror or counterparty seller on a similar basis.”15 
The Commission clarified that transactions financed solely by non-
affiliated third parties, such as a nonaffiliated credit card networks, 
are not traditionally considered within CEA section 2(c)(2)(D). 
However, the Commission may view financing through a credit card 
that is endorsed, sponsored, or specifically affiliated with an offeror 
as a transaction that falls within CEA section 2(c)(2)(D).16 
 
In regard to any interest in, legal right, or control, the Commission 
stated, “Among other things, the Commission may look at whether 
the offeror or seller retain any ability to access or withdraw any 
quantity of the commodity purchased from the purchaser’s account 
or wallet.”17  
 
 
 
 

                                                           
15 Page 31 of the Guidance, Footnote 165 
16 Page 30 of the Guidance, Footnote 164 
17 Page 31 of the Guidance, Footnote 166 
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The Commission believes that actual 
delivery occurs when the offeror 
and counterparty seller, including 
their agents, cease to retain any 
interest, legal right, or control 
whatsoever in the virtual currency 
acquired by the purchaser at the 
expiration of 28 days from the date 
of entering into the transaction or at 
any time prior to expiration of the 
28-day period once “actual delivery” 
occurs. Indeed, in its simplest form, 
actual delivery of virtual currency 
connotes the ability of a purchaser to 
utilize the virtual currency purchased 
“on the spot” as a medium of 
exchange in commerce or within the 
entirety of its relevant blockchain 
ecosystem. 

Actual delivery may occur notwithstanding that the offeror 
maintains some level of affiliation with an independent, third-party 
depository, as described in Example 2.22 
 
The Commission specifically notes with respect to Example 2 that 
actual delivery is unlikely to have been deemed to occur where a 
lien or similar interest that is retained upon the virtual currency 
purchased beyond the 28-day actual delivery period. A continuing 
lien is likely to be a determining factor against the occurrence of 
actual delivery because the customer would be precluded from 
using the virtual currency freely as a medium of exchange in 
commerce. However, this would not necessarily prevent liens on 
other collateral, including other digital assets, that are not the 
subject of the transaction.23 The Release indicates that the 
requirement to not retain any interest or control supports the other 
central tenet, “possession and control,” as if a customer cannot 
practically use the virtual currency freely in commerce as a medium 
of exchange (and the offeror or seller can essentially take it back), it 

The scope and meaning of the phrase “utilize … within the 
entirety of its relevant blockchain ecosystem,” is not further 
defined. However, the scope of the virtual currency definition 
from the proposed interpretation has been retained, which was 
primarily intended to address a digital asset that is, or can be 
used as, “a medium of exchange in commerce, including within 
a particular blockchain ecosystem.”25 The note that 
accompanies the term “blockchain ecosystem” states, in 
relevant part: “for example, in the context of a “decentralized” 
network or protocol, the Commission would apply this 
interpretation to any tokens on the protocol that are meant to 
serve as virtual currency as described herein.”  

                                                           
22 Page 31 of the Guidance, Footnote 167 
23 Page 34 of the Guidance, Footnote 172 
25 Page 10 of the Guidance 
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is difficult to argue the customer truly received or secured control 
over it in the first instance.24  
 

The Commission believes that, in the 
context of an “actual delivery” 
determination in virtual currency, 
physical settlement involving the 
entire amount of purchased 
commodity must occur. A cash 
settlement or offset mechanism, as 
described in Example 5 below, is not 
consistent with the Commission’s 
interpretation. The distinction 
between physical settlement and 
cash settlement in this context is akin 
to settlement of a spot foreign 
currency transaction at a commercial 
bank or hotel in a foreign nation—
the customer receives physical 
foreign currency, not U.S. dollars. As 
mentioned, actual delivery occurs if 
such physical settlement occurs 

No commentary from the Commission.   

                                                           
24 Page 23 of the Guidance 
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within 28 days from the date on 
which the “agreement, contract, or 
transaction is entered into.” 
 
Example 1: Actual delivery of virtual 
currency will have occurred if, within 
28 days after entering into an 
agreement, contract, or transaction, 
there is a record on the relevant 
public distributed ledger or 
blockchain address of the transfer of 
virtual currency, whereby the entire 
quantity of the purchased virtual 
currency, including any portion of 
the purchase made using leverage, 
margin, or other financing, is 
transferred from the counterparty 
seller’s blockchain address to the 
purchaser’s blockchain address, over 
which the purchaser maintains sole 
possession and control. When an 
execution venue or other third-party 

 
 
 
 
 
 
 
 
 
 
 
 
Regarding the phrase from the counterparty seller’s blockchain 
address, the Commission explained that the source of the virtual 
currency is provided for purposes of this example. However, the 
focus of this analysis remains on the actions that would constitute 
actual delivery of the virtual currency to the purchaser.26 

 

                                                           
26 Page 32 of the Guidance, at Footnote 169 
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offeror acts as an intermediary, the 
virtual currency’s public distributed 
ledger should reflect the purchased 
virtual currency transferring from the 
counterparty seller’s blockchain 
address to the third-party offeror’s 
blockchain address and, separately, 
from the third-party offeror’s 
blockchain address to the 
purchaser’s blockchain address, over 
which purchaser maintains sole 
possession and control. 
Example 2: Actual delivery will have 
occurred if, within 28 days after 
entering into a transaction: 
 
(1) the counterparty seller or offeror 
has delivered the entire quantity of 
the virtual currency purchased, 
including any portion of the purchase 
made using leverage, margin, or 
financing, into the possession of a 
depository (i.e., wallet or other 
relevant storage system) other than 

 
 
 
 
 
 
The offeror may associate with an affiliated depository in Example 
2 that the customer chooses to utilize, but such an affiliated 
depository should be: (1) a “financial institution” as defined by CEA 
section 1a(21); (2) a separate line of business from the offeror not 
subject to the offeror’s control; (3) a separate legal entity from the 
offeror and any offeror execution venue; (4) predominantly 

 
 
 
 
 
 
With respect to the criteria for affiliated depositories, the 
following points should be noted: 

• Financial institution. A financial institution would 
include, among other things, a state-chartered trust 
company. 
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one owned, controlled, operated by, 
or affiliated with, the counterparty 
seller (including any parent 
companies, subsidiaries, partners, 
agents, affiliates, and others acting 
in concert with the counterparty 
seller) that has entered into an 
agreement with the purchaser to 
hold virtual currency as agent for the 
purchaser without regard to any 
asserted interest of the offeror, the 
counterparty seller, or persons acting 
in concert with the offeror or 
counterparty seller on a similar basis; 
 
(2) the purchaser has secured full 
control over the virtual currency 
(e.g., the ability to remove as soon as 
technologically practicable and use 

operated for the purpose of providing custodial services for virtual 
currency and other digital assets; (5) appropriately licensed to 
conduct such custodial activity in the jurisdiction of the customer; 
(6) offering the ability for the customer to utilize and engage in cold 
storage of the virtual currency; and (7) contractually authorized by 
the customer to act as its agent.27 
 
The Commission recognizes that an offeror could act in concert 
with both the purchaser and the counterparty seller in the ordinary 
course of business if it intermediates a transaction. This level of 
association would not preclude the offeror from maintaining an 
affiliation with a depository in a transaction that otherwise results 
in actual delivery pursuant to this example. However, pursuant to 
this example, actual delivery does not occur if the offeror, the 
offeror’s execution venue, or any of its subsidiaries or affiliates is 
also the counterparty to the retail commodity transaction at 
issue.28 
 
 

• Separate line of business. The Commission notes that 
an offeror and affiliated depository may be under 
common control. The Commission relies on the concept 
of “control” used in the Swap Dealer Definition Joint 
Release, i.e., that “control” would include the 
possession, direct or indirect, of the power to direct or 
cause the direction of the management and policies of a 
person, whether through the ownership of voting 
securities, by contract, or otherwise.30  

• Appropriately licensed. Although the Commission noted 
that the regulation of digital asset custodial services is 
still evolving, the Commission will only recognize 
regulatory regimes of state or federal authorities, or an 
SRO that has been formally authorized by such state or 
federal authorities.31 This indicates that digital asset 
custodians in overseas jurisdictions would not fall within 
this requirement. 

• Contractual authorization. The Commission states that 
the customer should be free to revoke a contractual 

                                                           
27 Page 33 of the Guidance, Footnote 170 
28 Page 33 of the Guidance, Footnote 171 
30 Page 19 of the Guidance, Footnote 115 
31 Page 19 of the Guidance, Footnote 117 
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freely up to the full amount of 
purchased commodity from the 
depository at any time, including by 
transferring to another depository of 
the customer’s choosing); 
 
(3) with respect to the commodity 
being delivered, no liens (or other 
interests or legal rights of the 
offeror, counterparty seller, or 
persons acting in concert with the 
offeror or counterparty seller on a 
similar basis) resulting or relating to 
the use of margin, leverage, or 
financing used to obtain the entire 
quantity of the commodity delivered 
will continue after the 28-day period 
has elapsed. This scenario assumes 
that no portion of the purchased 
commodity could be subjected to a 
forced sale or otherwise removed 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Although it will consider all relevant factors and circumstances, the 
Commission believes that actual delivery would not occur if a lien 
or similar [financing related] interest is retained upon the specific 
virtual currency purchased beyond the 28-day actual delivery 
period, as such a lien is likely to preclude the customer from using 
the virtual currency freely as a medium of exchange in commerce. 
However, the Commission understands that actual delivery may still 
occur when liens exist on other collateral, including virtual currency 

agency relationship at any time.32 This suggests that the 
customer should have an unrestricted contractual right 
to revoke authorization; however, it is unclear to what 
extent notice, penalties, or other possible contractual 
provisions might interfere in this determination. 

                                                           
32 Page 19 of the Guidance, Footnote 118 
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from the customer’s control as a 
method of satisfying this example. 
 

or digital assets other than the specific virtual currency that is the 
subject of the retail commodity transaction.29 

Example 3: Actual delivery will not 
have occurred if, within 28 days of 
entering into a transaction, the full 
amount of the purchased commodity 
is not transferred away from a digital 
account or ledger system owned or 
operated by, or affiliated with, the 
offeror or counterparty seller (or 
their respective execution venues) 
and received by a separate, 
independent, appropriately licensed, 
depository or blockchain address in 
which the customer maintains 
possession and control in accordance 
with Example 2. 

The Commission considers the presence of a lien, debt obligation, 
or other security interest on a virtual currency as a factor that 
generally makes it impractical for the customer to use the virtual 
currency freely in commerce as a medium of exchange, and that a 
forced sale scenario would equally prevent a customer from freely 
utilizing the full amount of the relevant virtual currency in 
commerce, thereby frustrating actual delivery.33 
 
The Commission recognizes that a customer should have the ability 
to cover an outstanding debt obligation (unrelated to the initial 
retail commodity transaction) with their purchased virtual currency, 
but such a situation must be initiated freely by the customer only 
after the occurrence of actual delivery as described in the Release. 
Before actual delivery (and associated transfer of possession and 
control) has occurred, such transactions would otherwise bear 
hallmarks of off-exchange derivatives according to the Commission, 
with the difference being the freedom of the customer to decide 

It is unclear to what extent this guidance might affect a possible 
future launch of an exchange’s own token, which might be 
intended for use on a platform. It is also unclear if the 
requirement that the application of any virtual currency to an 
outstanding debt obligation occuring after actual delivery can 
be meaningfully complied with by certain forms of smart 
contract structures. 
 
With respect to the Release’s reference to “off-exchange 
derivatives” within its commentary, elsewhere the Release also 
makes reference to “unregulated derivatives” when it states 
that demonstration of meaningful possession and control 
through a transfer is critical, when similar transactions, which 
bear hallmarks of a derivative, would be unregulated (noting 
also that Canadian regulators have taken a similar approach on 
this point).35 
 

                                                           
29 Page 34 of the Guidance, Footnote 172 
33 Page 25 of the Guidance 
35 Page 18 of the Guidance, Footnote 114 
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how to use the digital asset once they have secured control over 
it.34  

Example 4: Actual delivery will not 
have occurred if, within 28 days of 
entering into a transaction, a book 
entry is made by the offeror or 
counterparty seller purporting to 
show that delivery of the virtual 
currency has been made to the 
customer, but the counterparty 
seller or offeror has not, in 
accordance with the methods 
described in Example 1 or Example 2, 
actually delivered the entire quantity 
of the virtual currency purchased, 
including any portion of the purchase 
made using leverage, margin, or 
financing, regardless of whether the 
agreement, contract, or transaction 
between the purchaser and offeror 
or counterparty seller purports to 

 
 
 
 
 
 
This “enforceable obligation” language relates to an element of a 
separate exception to CEA section 2(c)(2)(D) that is limited by its 
terms to a commercial transaction involving two commercial 
entities with a pre-existing line of business in the commodity at 
issue that is separate and distinct from the business of engaging in 
a retail commodity transaction. See 7 U.S.C. 2(c)(2)(D)(ii)(III)(bb).36 
 

 

                                                           
34 Page 25 of the Guidance, Footnote 140 and related text 
36 Page 34 of the Guidance, Footnote 173. See also Page26 of the Guidance, Footnote 143 for a further discussion of Section 2(c)(2)(D)(ii)(III)(bb) 
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create an enforceable obligation to 
deliver the commodity to the 
customer. 
 
Example 5: Actual delivery will not 
have occurred if, within 28 days of 
entering into a transaction, the 
agreement, contract, or transaction 
for the purchase or sale of virtual 
currency is rolled, offset against, 
netted out, or settled in cash or 
virtual currency (other than the 
purchased virtual currency) between 
the customer and the offeror or 
counterparty seller (or persons 
acting in concert with the offeror or 
counterparty seller). 

No direct commentary from the Commission, although the 
Commission refers to Example 5 in contradistinction to its 
discussion of physical settlement.37 The Commission’s discussion of 
forced sale scenarios also indicates that permitting forced sales 
would be inconsistent with Example 5 (previously numbered 
Example 4 in the proposed interpretation).38  

This example is consistent with the 2013 Actual Delivery 
Guidance, where “mere book entries and certain instances 
where a purchase is ‘rolled, offset, or otherwise netted with 
another transaction’ do not constitute actual delivery.”39 

 

                                                           
37 Page 31 of the Guidance 
38 Page 24 of the Guidance, Footnote 137 and accompanying text 
39 Page 4 of the Guidance 


