
C ontracts routinely include anti-assignment and ipso facto provi-

sions, which are typically unenforceable in bankruptcy cases. 

Such provisions restrict contracting parties from transferring 

their obligations and rights under the agreement to a third party without 

obtaining permission. They are known as “anti-assignment clauses.” They 

also permit termination due to the bankruptcy, financial condition, or in-

solvency of a party — known as “ipso facto clauses.”
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This article discusses exceptions to their usual unenforce-
ability in bankruptcy, and provides drafting tips on how to 
avoid that result.

ENFORCEABLE ANTI-ASSIGNMENT 
PROVISIONS
With limited exceptions, the Bankruptcy Code provides that 
contract provisions that condition assignment on consent are 
unenforceable against a debtor or trustee in bankruptcy. As 
with much else, there are exceptions. The three primary ex-
ceptions are:

Personal Services Contracts. Thanks in part to the Thirteenth 
Amendment, personal service contracts are not assignable 
without consent, in or out of bankruptcy. A commonly cited 
example is an agreement between a famous opera singer and 
an opera house. Due to the singer’s unique skills and popular-
ity, she may not assign the contract to someone else without 
the consent of the opera house.

The law is equally applicable in instances where someone 
who is not a debtor does not consent to the assignment of his 
or her personal services contract with a debtor. For example, 
when restaurant chain Planet Hollywood filed for bankruptcy 
in the late 1990s, it was unable to assume or assign certain 
endorsement agreements involving prominent athletes such 
as Andre Agassi and Tiger Woods.

Personal service contracts generally involve one party re-
lying on a special skill of another party that cannot be re-
placed by someone else, or an agreement that creates a special 
relationship of confidence between the parties. Besides famous 
singers, other notable personal service contracts include ser-
vice agreements with a particular architect, lawyer, or physi-
cian to render services.

Contracts explicitly attesting to personal relationship be-
tween the parties may fail to qualify as personal service 
contracts. Just saying it is so does not make it so. Whether 
an agreement is a personal service contract is a question 
of fact determined under state law. For example, one court 
concluded that physician contracts to provide medical ser-
vices to members of a bankrupt HMO were not personal ser-
vice contracts, since the contracts at issue did not require the 
physicians to perform the services personally. Therefore, they 
were deemed assumable and assignable.

Law Precludes Assignment without Consent. The Bankruptcy 
Code also prohibits the assignment of contracts without the 
consent of the other party, if other applicable law specifically 
provides that the identity of a contracting party is crucial to 
the contract, or when public safety is at issue. Certain federal 
statutes, for instance, preclude the assignment of government 
contracts, such as contracts to produce military equipment, 
without the government’s consent.

Whether or not public safety concerns are implicated will 
likely garner more debate in the future in light of recent 
terrorist attacks. One Delaware bankruptcy court held pub-

lic safety concerns are not implicated by a debtor running an 
airport car rental service. Perhaps the outcome would have 
been different if the debtor attempted to assign its business 
to a citizen of certain foreign countries, or with certain politi-
cal ties. The Fifth Circuit took a different view, holding that a 
debtor operating an airline was not permitted to assign its 
contractual rights in light of public safety concerns.

Contracts to Make Loans or Issue Securities. Certain con-
tracts are not assignable in bankruptcy, even if the other party 
to the contract consents. These include loans, debt financ-
ing or other “financial accommodations,” or contracts to 
issue a security of the debtor. The Bankruptcy Code does 
not define “loan,” “debt financing” or “financial accommo-
dation.” Some courts have held that these terms should be 
strictly construed so they do not cover ordinary contracts 
that have incidental financial accommodations. Attempts by 
non-debtors to convince courts that contracts for ordinary 
unsecured credit sales are truly financial accommodations 
generally fail. 

Nevertheless, some courts have held that a sales contract 
in which the seller agrees to provide carryback financing is 
in the nature of a debt financing or financial accommodation 
and thus not assignable under bankruptcy law. By contrast, 
a sublease agreement that provides for the payment of addi-
tional rent based upon a percentage of gross sales has not been 
considered a financial accommodation.

ENFORCEABLE IPSO FACTO CLAUSES
Ipso facto clauses, which provide, for example, that a con-
tract terminates upon bankruptcy filing by a party, are 
typically unenforceable in bankruptcy. They will be en-
forced in non-assignable contracts to make loans or other 
financial accommodations or issue securities. Ipso facto clauses 
contained in forward and commodity contracts are enforce-
able, provided that various preconditions are satisfied, among 
them that the contract fits the Bankruptcy Code’s definition 
of a forward or commodity contract.

The rationale is protection of volatile financial markets 
and institutions from the effects that would result from a 
bankruptcy filing that halts the completion of performance 
under such contracts, particularly by a major player in the 
financial markets, and potentially triggers a chain of insolven-
cies by other market participants. A party to forward and 
commodity contracts must exercise its rights to terminate 
promptly, however, and may lose this right by, for example, 
waiting until the market tilts in its favor. 

It is typically the debtor in bankruptcy that benefits from 
the unenforceability of some of its contractual provisions. 
As such, entities doing business with other entities in finan-
cial distress may want to incorporate contractual terms that 
closely align with the applicable exceptions. While labeling 
an agreement a personal service contract alone does not suf-
fice, describing the unique nature of the services to be provided 
under a contract may help render an anti-assignment clause 
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enforceable. In that regard, sellers of goods may want to 
consider offering carry-back financing in their contracts so as 
to fall within the financial accommodation exception.

Eliminating exclusivity rights in copyright license  
agreements likewise may impact the enforceability of anti-
assignment provisions, and noting in a contract the public 
safety impact of the products of such a contract may help 
prevent assignment over objection.

A way to promote the enforceability of an ipso facto clause 
is to create a bankruptcy-remote, special purpose entity that 
restricts a company’s ability to file for bankruptcy in the first 
instance, and provides that insolvency or other financial dis-
tress outside of bankruptcy is a cause for termination. As 
long as one party does not have a complete veto over whether 
the other may file for bankruptcy, and a director’s fiduciary 
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duties are not eliminated, these bankruptcy-remote (not bank-
ruptcy-proof) structures are usually enforced. If a business may 
not file for bankruptcy, the non-debtor party to a contract with 
it may be able to trigger termination thanks to an ipso facto 
clause based on, for example, the debtor’s insolvency.

Understanding the enforceability of certain contract pro-
visions in bankruptcy is not an easy task. It is made more 
complicated because courts in different jurisdictions take dif-

ferent approaches to the enforceability of anti-assignment and 
ipso facto clauses. Thus, contract drafters should consider con-
sulting counsel when drafting such provisions, and consider-
ing whether these provisions would be enforceable against the 
other side, if the other side becomes a debtor in bankruptcy. ■

While labeling an agreement a personal service contract  

alone does not suffice, describing the unique nature  

of the services to be provided may help render an  

anti-assignment clause enforceable. 
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