
One of the recurring chal-
lenges facing companies 
that do business with the 
government is having to 
turn over cost or pricing 
data to the government 
during contract negotia-
tions. Under the Truthful 
Cost or Pricing Data Act, 
commonly referred to by its 
former name, the Truth in 
Negotiations Act or TINA, 

the government may, in certain circumstances, obtain 
certified (or uncertified) cost or pricing data from con-
tractors as a means of verifying that prices are reason-
able. Enacted in 1962 in response to reports of wide-
spread overcharging by defense contractors, TINA was 
intended to protect the taxpayer by giving contracting 
officers more information when negotiating prices with 
offerors. But cost or pricing data submissions may result 
in administrative burdens and delays in the acquisition 
system that can frustrate other policy goals.

This article focuses on four recent developments that 
bear upon the scope of cost or pricing data requirements 
and their impact on contractors:

• The increase in the TINA threshold from 
$750,000 to $2 million, which significantly nar-
rows the scope of contracts subject to the statute;

• The Section 809 Panel’s findings that the Depart-
ment of Defense (DoD) overuses cost or pricing 
data and should change its practices to attract 
commercial companies to the federal market and 
help streamline the procurement process;

• A February 2019 DoD Inspector General (IG) re-
port and DoD policy changes addressing prices 
charged by sole-source contractors; and

• Provisions in the FY 2020 National Defense Au-
thorization Act (NDAA) that would amend 
TINA to incentivize companies to comply with re-
quests for other than certified cost or pricing data, 
among other changes.
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TINA and Certified Cost or Pricing Data Requirements
TINA was enacted in 1962 in Public Law 87-653 in re-
sponse to General Accounting Office (GAO)1 findings 
of extensive overpricing by federal contractors.2 In 1959, 
after audits of DoD negotiated contracts, GAO reported 
to Congress that some contractors overcharged the de-
partment and obtained unwarranted profits.3 Prompted 
by GAO’s findings, in 1959, DoD revised its price nego-
tiation policies and procedures in the Armed Services 
Procurement Regulation to require prime contractors to 
provide current, complete, and accurate cost or pricing 
data to the government to allow for a “thorough analysis 
of contractors’ proposals.”4 The revised regulations also 
required prime contractors to certify that, for all pro-
curements over $100,000, they were providing up-to-
date cost data.5

Following a series of congressional hearings leading to 
TINA’s passage, Congress ultimately determined that 
DoD’s regulations did not go far enough. GAO identified 
additional instances in which insufficient cost or pricing 
data in the possession of the government, in GAO’s view, 
undermined the government’s ability to determine fair 
and reasonable prices and contributed to overcharging.6 
As GAO’s General Counsel, Robert F. Keller, testified in a 
hearing after TINA’s enactment, “[t]he excessive prices 
disclosed by our audits resulted principally from the con-
tractors’ failure to submit, or the military departments’ 
failure to obtain, accurate, current, or complete cost data 
upon which to establish prices.”7 Based on audits of negoti-
ated Army, Navy, and Air Force contracts from 1957 to 
1962, GAO identified overcharges amounting to $61 mil-
lion, of which $48 million was recovered.8 Representative 
Carl Vinson, chair of the House Armed Services Commit-
tee, argued that legislation was needed to address the 
problem.9 He declared during a congressional hearing: 
“When a contractor knows his costs from having per-
formed similar work—and he alone knows what his books 
show to be the cost—he ought not to be permitted to pull 
the wool over the eyes of Government negotiators by 
withholding that information.”10 TINA was signed into 
law by President Kennedy on September 10, 1962.

Under TINA,11 when a specific dollar threshold is ex-
ceeded and if no exceptions apply, contracting officers 
must obtain certified cost or pricing data before awarding 
or modifying a negotiated contract (or, in certain situa-
tions, when a subcontract is awarded).12 When such data 
are required, the contractor must execute a certification 
stating that, to the certifier’s knowledge, the data being 
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reasonable.24 Other than certified cost or pricing data may, 
but need not necessarily, include data supplied by the of-
feror. The FAR states that the contracting officer must ob-
tain other than certified cost or pricing data from the of-
feror or contractor when there is “no other means for 
determining a fair and reasonable price.”25 The FAR in-
cludes a nonexhaustive list of techniques that the govern-
ment may use to determine price reasonableness.26 Con-
tracting officers shall obtain data other than certified cost 
or pricing data “if that is the contracting officer’s only 
means to determine the price to be fair and reasonable.”27

When adequate price competition exists, price rea-
sonableness generally can be determined without addi-
tional data.28 In the “unusual circumstances” in which 
additional data are necessary to determine the price rea-
sonableness, the contracting officer “shall, to the maxi-
mum extent practicable, obtain the additional data from 
sources other than the offeror.”29 For example, such data 
may be used to determine the reasonableness of prices for 
sole-source contracts for which there is no price competi-
tion. Data might be derived from established catalog or 
market prices or sales to nongovernmental and govern-
mental entities.30

Audits and Consequences of Noncompliance
Compliance with the cost or pricing data statutes and 
regulations presents significant challenges and risks for 
contractors. The FAR provides that an offeror that does 
not comply with a requirement to submit other than cer-
tified cost or pricing data is ineligible for award unless 
the head of the contracting agency determines that it is 
in the government’s “best interest.”31

The prospect of a contractor’s data being audited by 
DCAA raises particular risks.32 In a defective pricing 
audit, DCAA will examine, post-award, whether a con-
tractor’s cost or pricing data was defective and, if so, 
whether the defect resulted in a significant price in-
crease.33 If a defect (inaccurate, incomplete, or noncurrent 
data) is found, the government may seek to adjust the 
price under the clause at FAR 52.215-10(a) (Price Reduc-
tion for Defective Certified Cost or Pricing Data), which 
includes interest and penalty provisions.34 Defective pric-
ing is evidently receiving increased attention from 
DCAA. In FY 2020, DCAA is reportedly set to more than 
triple the number of defective pricing audits it conducts.35

Inaccurate or misleading pricing submissions or other 
types of defective pricing can also potentially expose a 
contractor to liability under the False Claims Act (FCA), 
which imposes treble damages and penalties on violators 
that knowingly submit or cause the submittal of false or 
fraudulent claims to the government.36 Defective pricing 
audits can develop into FCA investigations and poten-
tially parallel litigation under both TINA and the FCA.37

Recent Developments Related to Cost or Pricing Data 
Requirements
There have been several recent developments that, 

submitted are “accurate, complete and current” as of a 
given date.13

The regulations governing contract cost or pricing 
data are set forth in FAR Subpart 15.4 and the Defense 
FAR Supplement (DFARS) Part 215.403. Generally, cost 
or pricing data consist of facts that prudent buyers and 
sellers would reasonably expect to significantly affect 
price negotiations.14 Under the FAR, such data must be 
factual, and not judgmental, and must be verifiable.15 Ex-
amples include vendor quotes, nonrecurring costs, data 
supporting business projections, and make-or-buy deci-
sions.16 Offerors that submit price proposals must follow 
instructions set forth in Table 15-2 of FAR 15.408. The 
certification includes cost or pricing data supporting any 
advance agreements and forward pricing rate agreements 
between the offeror and the government that are part of 
an offeror’s proposal.17

According to the Defense Contract Audit Agency Man-
ual (DCAAM), certified cost or pricing data puts the 
government and contractors on “equal footing” by allow-
ing the government to independently analyze a contrac-
tor’s prices when negotiating contracts.18

Exceptions and Other Than Certified Cost or  
Pricing Data
The Federal Acquisition Streamlining Act (FASA) of 
1994 narrowed the coverage of TINA by increasing the 
TINA threshold to $500,000 and by exempting com-
mercial items.19 Under current law, certified cost or pric-
ing data are not required, even if the acquisition is above 
the dollar threshold, when (1) the price agreed upon is 
based on “adequate price competition,” (2) prices are set 
by law or regulation, (3) a commercial item is being ac-
quired, (4) a waiver has been granted, or (5) a contract 
or subcontract for commercial items is being modified.20 
This means that in a competitive procurement with 
multiple offerors, contracting officers generally do not 
need to request cost or pricing data from the contractor 
to determine price reasonableness. Consistent with FA-
SA’s purpose of revising and streamlining federal pro-
curement laws, the commercial items exception was spe-
cifically intended to “relieve commercial contractors 
from what they consider their number one disincentive 
to participating in government procurements—the bur-
den of collecting cost data for the government.—”21

In June 2019, the FAR Council amended the “ade-
quate competition” exception under TINA. Effective July 
12, 2019, for contracts awarded by DoD, NASA, and the 
Coast Guard, in order to have adequate price competi-
tion, the government must receive two or more respon-
sive offers.22 Thus, if there is an expectation of competi-
tion but only one offer is received (and if no other 
exception applies, the contracting officer will request 
certified cost or pricing data.)23

When certified cost or pricing data is not required, the 
contracting officer may be able to obtain “other than cer-
tified” cost or pricing data to establish that prices are 
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taken together, indicate both an appreciation for the 
burdens that cost or pricing data requirements impose on 
contractors as well as a recognition of the role that such 
data can play in helping the government determine 
whether prices are reasonable. These developments echo 
a debate going back at least twenty-five years to the Fed-
eral Acquisition Streamlining Act of 1994 as to how to 
balance the goal of acquiring more goods and services 
from commercial sources against the need for oversight 
of contractor prices.38

Increased TINA Threshold to $2 Million
In a significant legislative change related to TINA, Sec-
tion 811 of the FY 2018 NDAA increased the TINA 
threshold for obtaining certified cost or pricing data to 
$2 million from $750,000 for contracts entered into after 
June 30, 2018.39

The purpose of the amendment was to streamline the 
acquisition process. According to the House Armed Ser-
vices Committee’s report on the FY 2018 NDAA, in-
creasing the TINA threshold was intended to “reduce 
administrative burdens, improve process timelines for 
smaller contracts, and make thresholds approximately 
consistent with standard auditing thresholds.”40 The 
higher TINA threshold means that fewer contracts are 
subject to mandatory reporting requirements, a signifi-
cant development given the substantial resources neces-
sary to compile cost or pricing data for submission to the 
government. Also, because the Cost Accounting Stan-
dards (CAS) threshold is equated to the threshold for ob-
taining certified cost or pricing data, the threshold for 
the application of CAS was likewise increased to $2 mil-
lion, meaning fewer contractors are subject to CAS.41

In April 2018, DoD issued a deviation from the FAR 
directing that contracting officers start using the $2 mil-
lion TINA threshold effective July 1, 2018.42 On October 
2, 2019, the FAR Council issued a proposed FAR rule 
that would implement the increase in the TINA thresh-
old.43 The period for public comment on the revision 
ended December 2, 2019. As the Federal Register notice 
announcing the proposed rule explains, businesses com-
peting for negotiated contracts valued between $750,000 
and $2 million “will no longer be required to submit cer-
tified cost or pricing data between those amounts” and, 
because of the higher CAS threshold, “fewer contractors 
will be required to comply with the FAR clauses” imple-
menting CAS.44

Section 809 Panel Urges Reducing the Use of Cost or  
Pricing Data
The impact of cost or pricing data requirements on the 
defense acquisition system was also addressed by the Ad-
visory Panel on Streamlining and Codifying Acquisition 
Regulations, also known as the Section 809 Panel, 
which was tasked by Congress with identifying ways to 
streamline and improve the defense acquisition system.45

Recognizing the burdens that cost or pricing data 

requirements impose on the defense procurement pro-
cess, the Section 809 Panel called for reducing the use of 
cost or pricing data.46 In its Volume 3 Report, issued in 
January 2019, the Section 809 Panel wrote that DoD 
“must continue to improve its processes for determining 
price reasonableness” and “work to use a broader set” of 
techniques to make such determinations.47 The Panel ex-
plained that although a “variety of tools and techniques 
are available” to analyze costs or prices, contracting offi-
cers “often rely solely on cost or pricing data . . . , passing 
over other available alternatives.”48 The Panel opined 
that this practice “adds a barrier to entry” because it “ex-
cludes new entrants to the market that may not have suf-
ficient sales data for their products or a cost analysis sys-
tem compliant with DoD practices (which is often 
inconsistent with private-sector practices).”49 Companies 
that do have such sales data “may be unwilling to relin-
quish it” based on confidentiality concerns.50 The Panel 
wrote that “many stakeholders inside and outside of DoD 
observed that DoD has never developed expertise in how 
the public sector determines pricing.”51 According to the 
Panel, the absence of expertise in the government results 
in requests for certified cost or pricing data or similar 
data.52 This practice, the Panel wrote, “appears to be one 
of the factors contributing to reduced use of commercial 
buying procedures.”53

To combat this trend, the Panel recommended that 
the government be prohibited from requesting cost or 
pricing data from suppliers of “readily available products 
and services, including those being customized for 
DoD.”54 The Panel also recommended that, instead of 
using cost or pricing data to determine price reasonable-
ness, DoD use “available market intelligence,” technical 
analysis provided by the requirement owner, and other 
information.55 The Panel also wrote: “DoD’s focus on 
limiting profit margins—an odd focus in a capitalist soci-
ety—creates a barrier to doing business with DoD ac-
cording to many of the companies with which the Sec-
tion 809 Panel spoke.”56

DoD IG Recommendations and DoD Policy Changes 
Scrutinizing Cost or Pricing Data Requirements for  
Sole-Source Contracts

DoD IG February 2019 Report
Notwithstanding the Section 809 Panel’s calls to reduce 
reliance on cost or pricing data, the DoD IG has taken a 
diametrically opposite position.

In a February 2019 report finding that a defense con-
tractor, TransDigm Group, Inc. (TransDigm), over-
charged DoD for spare parts under sole-source con-
tracts,57 the IG characterized the government’s inability 
to obtain such data as a systemic problem.58 The IG stat-
ed that although using certified or uncertified cost data 
“is the most reliable way” to determine whether a price is 
fair and reasonable,59 contracting officers are often un-
able to obtain cost or pricing data when they request it 
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from contractors.60 The IG cited several reasons.
First, according to the IG, federal and DoD acquisi-

tion policies “lack consequences for contractors that re-
fuse to provide uncertified cost data.”61 The IG appeared 
to criticize the TINA exception for commercial item 
contracts and contracts whose value falls below the Sim-
plified Acquisition Threshold.62 The IG also opined that 
“new legislation is making it easier for contractors to 
avoid providing cost data to contracting officers.”63 The 
IG cited the increase in the TINA threshold as an exam-
ple.64 During a May 2019 hearing, DoD Principal IG 
Glenn Fine testified that although the recent increase in 
the TINA threshold was intended “to streamline the ac-
quisition process, which is a laudable objective,” it results 
in contracting officers “having less information” to use 
during negotiations with contractors, “especially when a 
contractor is the sole-source for parts.”65 The IG’s report 
also noted that there “is no specific requirement” in the 
FAR or DFARS requiring contractors to provide certified 
or uncertified cost data when requested.66

Second, the IG asserted that statutory and regulatory 
requirements “discourage” contracting officers from ask-
ing for other than certified cost or pricing data.67 For ex-
ample, the IG cited the FAR provision specifying that a 
contractor’s other than certified cost or pricing data 
should be obtained when there “is no other means” for 
determining price reasonableness.68 The IG opined that 
existing federal and DoD acquisition pricing policies 
“give contractors the advantage when it comes to not 
providing uncertified cost data to contracting officers for 
sole-source parts[.]”69

The IG made several recommendations for DoD.70 The 
IG suggested that DoD examine the relevant statutes, reg-
ulations, and policies to “determine changes needed in the 
acquisition process of parts produced or provided from a 
sole-source to ensure that contracting officers obtain un-
certified cost data when requested[.]”71 The IG also urged 
that DoD establish a team of functional experts to assess 
parts and contractors “deemed to be at high risk for unrea-
sonable pricing and identify trends” and perform cost and 
price analysis of high-risk parts.72

DoD Response to the IG Report and Policy Changes
DoD concurred with the IG’s recommendations73 and ini-
tiated certain steps that collectively indicate that pricing 
under sole-source contracts is coming under scrutiny.

In a March 22, 2019, response to the IG’s report, Kim 
Herrington, Acting Principal Director, Defense Pricing 
and Contracting (DPC), explained that a review of exist-
ing statutes and regulations had been conducted but that 
DoD had “identified no panacea to force uncooperative 
contractors to provide uncertified cost or pricing data” 
absent legislative changes.74

Mr. Herrington announced other specific steps that 
had been or would be taken in response to the IG’s report.

First, DPC instituted new reporting requirements 

focused on companies that refuse to comply with requests 
for cost or pricing data.75 An updated policy memorandum 
dated March 22, 2019, adopts “a quarterly reporting re-
quirement” for all determinations by contracting officials 
that a contract may be awarded despite the contractor’s re-
fusal to provide data requested by DoD during the negotia-
tion process.76 This change is meant to address situations 
in which the head of a contracting activity determines 
that it is in the government’s interests to award a contract 
despite the contractor’s refusal to provide such data. Ac-
cording to Mr. Herrington, the policy change will respond 
to “difficulties that contracting officers encounter” when 
seeking cost or pricing data, in particular when TINA 
does not apply.77

This change updated an existing policy requiring 
contracting officers to notify the Director of Defense 
Pricing and Acquisition Policy (DPAP) of any contracts 
awarded without obtaining requested cost or pricing 
data.78 During a May 2019 hearing before the House 
Committee on Oversight and Reform, Kevin Fahey, As-
sistant Secretary of Defense for Acquisition, testified 
that he concurred with “all” of the IG’s recommenda-
tions,79 and that he had directed the heads of the con-
tracting activities to report to the Principal Director of 
DPC all contractors who refuse to provide cost or pric-
ing information.80 “This will provide the Department 
holistic insight into such denials of requests for cost or 
pricing data[,]” Mr. Fahey said.81

Second, Mr. Herrington issued a policy memorandum 
dated March 22, 2019, announcing the formation of a 
cadre of experts to identify and share data regarding con-
tractors deemed to be “at high risk for unreasonable pric-
ing.”82 The group of experts is charged with, among other 
things, identifying sellers who routinely refuse to provide 
cost or pricing data.83

DoD also agreed with the IG’s recommendation that 
DoD perform price analysis and cost analysis of “high-
risk parts” to identify lower-cost alternatives or fair and 
reasonable pricing for future procurements.84 Mr. Her-
rington indicated that the cadre of experts noted above 
would conduct this analysis with help from the Defense 
Contract Management Agency (DCMA).85 DoD has in-
dicated that it is investigating potential “reverse engi-
neering possibilities” for more than 1,000 spare parts to 
create “competitive alternatives” and drive prices down.86

Yet instances of overcharging by contractors are ex-
ceptional, according to Ellen Lord, DoD’s Under Secre-
tary of Acquisition and Sustainment.87 In a December 9, 
2019, letter to Senator Chuck Grassley, Republican of 
Iowa and Chairman of the Senate Finance Committee, 
outlining the above steps, Ms. Lord wrote that, while in-
stances of attempts by contractors to overcharge the De-
partment “have occurred over the years,” DoD contract-
ing officers have “successfully prevented most of them.”88 
Ms. Lord explained that “[i]f excessive pricing were so 
easy and lucrative to achieve, we would expect to see a 
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barrage of audit findings reporting such excesses. This is 
just not the case.”89

Legislative Proposals and Responses
There have also been significant legislative changes in 
response to issues raised in the IG’s report, in particular 
in the FY 2020 NDAA, which President Trump signed 
into law on December 20, 2019. The FY 2020 NDAA 
revises TINA to make it easier for the government to 
obtain other than certified cost or pricing data from un-
willing contractors.90

The legislation amends TINA to provide that offerors 
who fail to make a “good faith effort to comply with a rea-
sonable request” to submit other than certified cost or pric-
ing data are ineligible for award, absent a waiver.91 It also 
provides that, when obtaining other than certified cost or 
pricing data, contracting officers should not look solely at 
the prices historically paid by the government when deter-
mining whether an offeror’s price is reasonable.92

The NDAA also requires the Under Secretary of De-
fense for Acquisition and Sustainment to produce an an-
nual report identifying offerors that have denied “multi-
ple requests” for other than certified cost or pricing data 
over the preceding three years but nevertheless received 
an award.93 The NDAA also requires the Secretary of 
Defense to assess the extent to which these offerors are 
sole-source providers and “develop strategies to incentiv-
ize new entrants” to increase the availability of supplies 
from other sources.

In addition, the statute requires GAO to report on the 
efforts of the Secretary of Defense to secure data relating 
to the price reasonableness of offers on contracts.94

The final NDAA did not include the more sweeping 
changes to TINA included in a version of the NDAA 
passed by the House of Representatives in July 2019.95 For 
example, the House-passed bill would have required that 
cost or pricing data be submitted for commercial items that 
are “solely procured by the Department of Defense[.]”96 The 
House bill also would have allowed contracting officers to 
require contractors to submit certified cost or pricing data 
even for contracts below the TINA threshold if the con-
tracting officer deemed such data necessary.97

Notably, the Senate Armed Services Committee’s re-
port for its version of the FY 2020 NDAA encouraged 
using alternatives to cost or pricing data.98 The Commit-
tee noted that certified cost or pricing data are frequently 
required to achieve the “necessary goal” of ensuring that 
the government obtains “the best value and [is] paying a 
fair price” but that such data can create a “time and cost 
burden” and slow the procurement process.99 Ultimately, 
the committee wrote, this “leads to operational systems 
and technologies being behind the pace of global inno-
vation” at taxpayer expense and can create a “barrier to 
entry” for commercial and small business suppliers.100 
The Committee urged that experts “explore and develop 
alternatives to certified cost or pricing data.”101

Although the far-reaching House-passed provisions 
did not end up in the final NDAA, the fact that they 
passed the House initially suggests that further legislative 
proposals related to cost or pricing data are likely.

Final Thoughts
These recent developments underscore the ongoing lack 
of consensus as to the proper balance between giving 
more information to the government to help it establish 
reasonable prices and other goals, such as attracting 
nontraditional companies to the defense market. The 
increase in the TINA threshold reflects Congress’s rec-
ognition that cost or pricing data requirements impose 
administrative burdens that can delay the acquisition 
process. The Section 809 Panel’s critique is broader: that 
DoD’s tendency to rely on cost or pricing data from con-
tractors is to the government’s detriment and that regu-
latory requirements in this area deter commercial enti-
ties from doing business with DoD. The DoD IG report 
and recent legislative activity indicate that attention to 
contractors’ profits and sole-source contracting may in-
crease. In this respect, the same concerns that motivated 
Congress to enact TINA nearly sixty years ago appear to 
be at work again.   PL
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