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Family offices and other large private investors have 
made headlines in the asset management industry 
as they continue to internalize investment func-

tions, withdrawing assets from third-party managers 
and investing directly in public and private securities at 
reduced cost.1 Many family offices have been successful 
in building internal investment teams2 even as they face 
the host of issues unique to their clients, perhaps most 
notably those associated with the intergenerational 
transfer of wealth and the family office’s status under 
the Advisers Act. In this context, the family owners of 
a single family office (SFO) may be looking to further 
capitalize on proven in-house talent and economies of 
scale by launching a separate advisory firm to take on 
outside fee-paying clients and/or acquire other manag-
ers to transition into a multi-family office or other type 
of registered investment adviser (RIA).3 This article 
provides a high-level overview of key considerations 
for an SFO seeking to establish an independent RIA 
business and summarizes a recent federal fiduciary pro-
posal that all SFOs—whether or not venturing into 
the RIA space—might refer to in maintaining their 
codes of ethics and other internal controls.

An Old SFO and a New RIA
SFOs generating strong in-house returns, work-

ing to diversify, and/or addressing succession and 

other intergenerational issues—for example, the 
prioritization among some members of younger 
generations of environmentally sustainable and 
other “socially responsible” investments4 and their 
preference for novel asset classes like cryptocur-
rencies—may be thinking about how to build a 
separate advisory business while still protecting the 
relative privacy afforded to families operating within 
the bounds of the exclusion for SFOs created by 
Rule 202(a)(11)(G)-1 (Rule) under the Investment 
Advisers Act of 1940 (Advisers Act) or the conditions 
of an exemptive order obtained from the Securities 
and Exchange Commission (SEC) prior to 2011 
when the Rule was adopted.5

Such a feat may be achieved if proper steps are 
taken to ensure that the SFO and the RIA are not 
under common control and are truly operated sepa-
rate and apart from one another. This is crucial to 
(1) the SFO not being deemed to impermissibly 
advise non-family clients in violation of the condi-
tions on the Rule’s (or exemptive order’s) investment 
adviser registration exclusion for SFOs and (2) the 
RIA not being deemed to have custody of the SFO’s 
family client accounts within the meaning of Rule 
206(4)-2 under the Advisers Act (Custody Rule),6 
which could require family accounts to be disclosed 
on the RIA’s Form ADV and the Custody Rule’s 
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qualified custodian, annual independent audit, and 
other requirements to be applied to family accounts.

Control Concerns
Control is just one of several factors to consider. 

“Control” under the Advisers Act generally means 
the power to directly or indirectly influence or cause 
the management or policies of a firm, whether 
through ownership, by contract, or otherwise. The 
Custody Rule presumes that:

■■ A trustee or managing agent of a trust controls 
the trust;

■■ Each of a firm’s officers, partners, and/or direc-
tors controls the firm as do others in positions of 
similar influence; and

■■ Owners of 25 percent or more of an entity con-
trol it.7

The clearest way to build an independent RIA 
that is not under common control with an SFO is 
for the ownership and governance structures of the 
two entities to be entirely different. To the extent 
that this is not desirable or feasible, an SFO should 
work with counsel to (1) eliminate any controlling 
influence over management or policies held by indi-
viduals with leadership or trustee roles at both the 
SFO and the RIA and (2) limit the positions of any 
owners common to both the SFO and the RIA.

Sticking to the Family at the SFO
Under the Rule, and under typical prior family 

office exemptive orders,8 an SFO is excluded from 
the definition of “investment adviser” required to 
register with the SEC as long it manages the financial 
assets and other affairs of one single family as defined 
by the Rule. To remain exempt, the SFO must:

■■ advise only “family clients,”9 including “family 
members”10 and “key employees;”11

■■ be wholly owned by family clients and exclu-
sively controlled by family members and/or cer-
tain “family entities;”12 and

■■ not hold out to the public as an investment 
adviser.13

If an SFO and any new RIA that it spins off are 
commonly controlled under the Advisers Act, the 
SFO could be deemed to be advising the RIA’s non-
family accounts, and the SFO’s ability to rely on the 
Rule or its exemptive order could be compromised. 
The SFO could be required to register with the SEC or 
attach as a “relying adviser” to the RIA’s registration.14

Operating Independently at the RIA
The SEC has made clear that, depending on the 

specific facts and circumstances, two firms may be 
operationally integrated despite surface-level indi-
cia of separation.15 While countless factors may go 
into such an assessment, SFOs looking at launching 
a separate RIA should work with counsel to ensure 
that actual operational separation is adequately and 
effectively maintained under the Advisers Act.

Among other appropriate measures, this could 
include contractual provisions designed to:

■■ restrict the roles of any common owners and 
other control persons in the management of the 
SFO and/or the RIA;

■■ maintain fully separate investment personnel 
operating under distinct supervision and com-
pliance programs, making wholly independent 
investment decisions;

■■ establish geographically separate physical and 
cyber operations, with unique office locations, 
air-gapped servers, and distinct phone, e-mail, 
billpaying, and record-keeping systems etc.;16

■■ prohibit common branding of the SFO and the 
RIA, generally, and require the use of distinct 
websites and internet domain names;

■■ prevent the RIA from advising any family client 
accounts managed by the SFO;

■■ restrict the RIA from withdrawal access to SFO 
family client assets, and vice versa;17 and

■■ ensure that the conditions on operational inde-
pendence set forth in the Custody Rule are met.18
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New Language for Old Ideas
Employees of an SFO, and also family mem-

bers and family entities in their capacities as trust-
ees, typically serve as fiduciaries of the family client 
accounts managed by the SFO. In April 2018, the 
SEC released a series of proposals that aimed to 
answer a decades-long debate on the appropriate 
standard of conduct for federally regulated invest-
ment advisers and broker/dealers (SEC proposals) 
and also addressed the SEC’s current conception of 
fiduciary duties for asset managers.19 Without delv-
ing into the weeds of the new standards and rules 
covered in the more than 1,000 page package pro-
posed by the SEC, suffice it to say the SEC pro-
posals include a proposed reinterpretation of the 
existing fiduciary standards for investment advisers 
(Proposed Reinterpretation).20

As the Proposed Reinterpretation Release 
makes clear, the SEC Staff does not mean to upset 
the apple cart of current understanding or prac-
tices around adviser fiduciary duties. Rather, the 
Proposed Reinterpretation Release aims to clarify 
the multi-textured fiduciary standard that is largely a 
creature of case law reflecting age-old agency princi-
ples, whether it be at the local or US Supreme Court 
level.21

In sum, if adopted by the SEC as proposed, the 
Proposed Reinterpretation Release would concretely 
reaffirm that investment advisers regulated by the 
SEC are bound by fiduciary duties of care and loy-
alty that necessarily entail:

■■ providing only advice that is in clients’ “best 
interests;”

■■ seeking “best execution”22 when trading on 
behalf of clients;

■■ providing proactive advice and monitoring over 
the course of the client relationship;

■■ putting clients’ interests first;
■■ not unfairly favoring any individual client or 

group of clients; and
■■ disclosing and attempting to mitigate conflicts 

of interest by providing clients with sufficient 

facts under the circumstances to make reason-
ably informed decisions before consenting to 
conflicts.23

The Proposed Reinterpretation Release solicited 
comments from the asset management industry on 
potential new insurance and net capital require-
ments for investment advisers like those that have 
long applied to broker/dealers under the Securities 
Exchange Act of 1934 and rules of the Financial 
Industry Regulatory Authority.

The response to the SEC proposals generally 
and the Proposed Reinterpretation Release in par-
ticular has been mixed. Observers across the indus-
try and even within the SEC observed critically that 
the SEC proposals did not define the term “best 
interests” that was relied on heavily throughout the 
rulemaking.24

As a point of reference, the Investment 
Adviser Association expressed its belief that the 
Proposed Reinterpretation was unnecessary and 
would not be beneficial and that the potential 
application of net capital and other broker/dealer 
requirements to advisers would be unnecessar-
ily duplicative or burdensome.25 The Investment 
Company Institute emphasized that institutional 
advisory relationships differ in significant ways 
from the retail advisory relationships that are 
the focus of the Proposed Reinterpretation.26 In 
that vein, the Hedge Funds Subcommittee of the 
Federal Regulation of Securities Committee of 
the Business Law Section of the American Bar 
Association urged the SEC to revise the Proposed 
Reinterpretation to acknowledge that sophisti-
cated investors are deemed to have given informed 
consent upon the receipt of full and fair disclosure 
and that “only if informed consent is unavailable 
must an investment adviser avoid the conflict of 
interest.”27

SFO fiduciaries should keep an eye on the 
fate of the Proposed Reinterpretation Release and 
work with counsel to fold any useful concepts 
from this evolving regulatory space into the SFO’s 
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code of ethics and fiduciary and other policies and 
procedures.
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the Investment Management Practice Group 
at Perkins Coie LLP. She thanks her partners 
Domingo P. Such and Jesse P. Kanach for their 
contributions to this article.

NOTES
1 See, e.g, The Wharton School, University of 

Pennsylvania, Wharton Global Family Alliance 2018 
Family Office Benchmarking Report, Executive 
Summary, at p.4 (explaining that among a group 
surveyed in 2017, “asset allocation trends point to a 
growth in allocation to private equity and principal 
direct investment and a continuing decline in alloca-
tion to hedge funds, which in general have not met 
performance expectations”), available at https://wgfa.
wharton.upenn.edu/wp-content/uploads/2018/03/
WGFA-2018-Benchmarking_EXEC-SUMMARY.pdf.

2 Id. at p.5 (indicating that among the family offices 
participating in the survey, “high-performers [were] 
more optimistic about 1, 3, 5, and 10-year net port-
folio returns, expecting average annual returns of 7-9 
percent net after taxes and fees over a 5-year period”).

3 It is outside the scope of this article, but any newly 
established RIA managing private fund assets of 
more than $150 million (other than an adviser solely 
of venture capital fund assets) would need to register 
with the SEC and adopt and implement written poli-
cies and procedures that are reasonably designed to 
prevent violations of the Advisers Act, as required by 
Rule 206(4)-7 under the Advisers Act.

4 Note that in the socially responsible or environ-
mental, social, and/or governance (ESG) arena, 
it can be challenging for an SFO or RIA to effec-
tively meet fiduciary obligations without consensus 
across the family or the firm, respectively, on whether 
there should be an ESG mission, and if so how it 
should be executed in the investment activities and 
other operations of the firm. There should also be 

agreement on how adherence to the ESG mission 
and ESG-oriented investment strategy will be mea-
sured. It is beyond the scope of this article, but an 
RIA should be sure to establish appropriate firm-level 
controls in its compliance program to ensure that its 
own business operations align with any ESG-related 
advertising for purposes of the anti-fraud provisions 
and advertising rules under the Advisers Act.

5 See Advisers Act Release No. 3220 (June 22, 2011) 
[hereinafter, the Family Office Rule Release], avail-
able at https://www.sec.gov/rules/final/2011/ia-3220.
pdf. The author’s law firm, Perkins Coie LLP, and cer-
tain other law firms have represented family offices 
in obtaining exemptive orders that allow a greater 
breadth of family member than is allowed by the 
technical requirements of the Rule.

6 If under common control, the SFO and RIA would 
be “related persons” pursuant to Rule 206(4)-2(d)(7)  
under the Advisers Act. The adopting release to the 
Custody Rule explains that client assets held by a 
related person in connection with advisory services 
provided by an RIA are attributable to the RIA. See 
Advisers Act Release No. 2968 (Dec. 30, 2009), avail-
able at https://www.sec.gov/rules/final/2009/ia-2968.
pdf. See also Rule 206(4)-2(d)(2) under the Advisers 
Act (defining “custody” to mean “holding, directly 
or indirectly, client funds or securities, or having any 
authority to obtain possession of them,” and explain-
ing that “you have custody if a related person holds, 
directly or indirectly, client funds or securities, or 
has any authority to obtain possession of them, in 
connection with advisory services you provide to 
clients”). See also, Lybecker, Martin E. and Keen, 
Steven A., “Custody Pitfalls for Family Offices,” Asset 
Management ADVocate (Mar. 7, 2017), available at 
https://www.assetmanagementadvocate.com/2017/03/
custody-pitfalls-for-family-offices.

7 Rule 206(4)-2(d)(1) under the Advisers Act provides 
that: persons owning or having the power to sell or 
direct the sale of 25 percent or more of a corporation’s 
voting securities are presumed to control the firm; 
persons contributing 25 percent or more of the capi-
tal of a partnership, or having the right to receive 25 
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percent or more of it upon dissolution, are presumed 
to control the partnership; and a person is presumed 
to control a limited liability company (LLC) if the 
person is the elected managing member of the LLC 
or if the person has the right to vote 25% or more of 
a class of the LLC’s interest or has the right to receive 
25 percent or more of the LLC upon its dissolution 
the LLC. In addition to the Custody Rule definition 
of “control,” which substantially tracks Form ADV’s 
definition of the term, “control” may be defined in 
other ways under the Advisers Act, which could also 
be relevant to the analysis. Section 202(a)(12) of the 
Advisers Act, for example, defines it as “the power to 
exercise a controlling influence over the management 
or policies of a company, unless such power is solely 
the result of an official position with such company.”

8 The conditions of the Rule are generally consistent 
with the conditions of exemptive orders that the SEC 
has issued to family offices. See the Family Office Rule 
Release supra n. 5 (stating that the SEC “determined 
not to rescind exemptive orders previously issued to 
family offices under section 202(a)(11)(G) of the 
Advisers Act…[even if in] some areas these exemp-
tive orders may be slightly broader than the [Rule]…
and in other areas they may be narrower”).

9 Rule 202(a)(11)(G)-1(d)(4) under the Advisers Act 
defines “family client” to include family members and 
former family members, key employees and former 
key employees, non-profit or charitable organizations 
funded exclusively by family clients, family member 
estates, certain family client trusts; and any company 
wholly owned by and operated for the sole benefit 
of family clients, including private funds organized 
under Section 3(c) of the Investment Company Act 
of 1940.

10 Rule 202(a)(11)(G)-1(d)(6) under the Advisers 
Act defines “family members” to include “all lineal 
descendants (including by adoption, stepchildren, 
foster children, and individuals that were a minor 
when another family member became a legal guard-
ian of that individual) of a common ancestor (who 
may be living or deceased), and such lineal descen-
dants’ spouses or spousal equivalents; provided that 

the common ancestor is no more than 10 genera-
tions removed from the youngest generation of fam-
ily members.” See also, Lybecker, Martin E., “In-Laws 
and Their Siblings: Part of a “Family Office”?, Asset 
Management ADVocate (Aug. 3, 2015), available at 
https://www.assetmanagementadvocate.com/2015/08/
in-laws-and-their-siblings-part-of-a-family-office.

11 Rule 202(a)(11)(G)-1(d)(8) under the Advisers Act 
defines “key employees” to include executive offi-
cers, directors, trustees, general partners, and those 
serving in similar capacities for the SFO and certain 
employees involved in the investment activities of the 
SFO for at least 12 months.

12 Rule 202(a)(11)(G)-1(d)(d) under the Advisers Act 
defines “family entity” to mean all of the trusts, 
estates, companies or other entities that may be fam-
ily clients pursuant to Rule 202(a)(11)(G)-1(d)(4) 
but excluding key employees and their trusts.

13 Rule 202(a)(11)(G)-1(b) under the Advisers Act, 
defining an excluded “family office.”

14 See Form ADV as effective October 1, 2017, which 
standardized the registration of multiple individual 
“relying advisers” operating as a single advisory busi-
ness, available at https://www.sec.gov/files/formadv.pdf.

15 See, e.g., Richard Ellis, SEC Staff No-Action Letter 
(Sept. 17, 1981).

16 See SEC Office of Compliance and Inspections 
National Exam Program Risk Alert, “Significant 
Deficiencies Involving Investment Adviser Custody 
and Safeguarding of Client Assets” (Mar. 4, 2013).

17 Withdrawal access generally includes: check writing 
authority; the authority to deduct fees / expenses 
from client accounts; online access to client accounts 
(i.e., holding logons and passwords); serving as the 
general partner of a limited partner client, the manag-
ing member of an LLC client or the trustee of a trust 
client; a power of attorney over client accounts; and 
having physical possession of any client assets (includ-
ing stock certificates). See also, Lybecker, Martin E., 
“Segregating Custody of Family Office Assets,” Asset 
Management ADVocate (Mar. 20, 2017), available at 
https://www.assetmanagementadvocate.com/2017/03/
segregating-custody-of-family-office-assets.
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18 Rule 206(4)-2(d)(5) provides that a related person 
will be presumed to not be operationally indepen-
dent of an RIA unless each of the conditions is 
met and no other circumstances can reasonably be 
expected to compromise the operational indepen-
dence of the related person and the RIA. The condi-
tions, in summary, are: any RIA client assets in the 
custody of the SFO must not be subject to claims 
of the RIA’s creditors; RIA advisory personnel must 
not have custody or possession of, or direct or indi-
rect access to, client assets in the SFO’s custody, or 
the power to control the disposition of such client 
assets to third parties for the benefit of the RIA or its 
related persons, or otherwise have the opportunity 
to misappropriate such client assets; RIA advisory 
personnel and any personnel of the SFO who have 
access to the RIA’s client assets must not be under 
common supervision; and RIA advisory personnel 
must not hold any position with the SFO or share 
premises with the SFO.

19 The SEC did not propose a uniform fiduciary duty or 
other standard of care for broker/dealers and invest-
ment advisers because of what the Staff views as dis-
parate client relationships and business models. See 
Proposed Reinterpretation Release, infra n.20.

20 Advisers Act Release No. 4889 (April 18, 2018) 
[hereinafter Proposed Reinterpretation Release], 

available at https://www.sec.gov/rules/proposed/2018/
ia-4889.pdf.

21 The Restatement (Third) of Agency is referenced 
throughout the Proposed Reinterpretation Release 
as is SEC v. Capital Gains Research Bureau, Inc., 375 
U.S. 180 (1963).

22 The Proposed Reinterpretation Release reiterates that 
“best execution” requires seeking the most favor-
able transaction costs under the circumstances and 
the question is whether the transaction represents 
the best overall qualitative execution. See Proposed 
Reinterpretation Release, supra n.20 at p.5.

23 Proposed Reinterpretation Release, supra n.20, at 
pp.9-19.

24 See, e.g., Kara M. Stein, “Statement on Proposals 
Relating to Regulation Best Interest, Form CRS, 
Restrictions on the Use of Certain Names or Titles, 
and Commission Interpretation Regarding the 
Standard of Conduct for Investment Advisers” (Apr. 
18, 2018) (asking “should the Commission’s pro-
posal define what ‘best interest’ means?”).

25 IAA, Comment Letter on the Proposed 
Reinterpretation Release (Aug. 2, 2018).

26 ICI, Comment Letter on the SEC Proposals (Aug. 7, 
2018).

27 ABA Subcommittee, Comment Letter on the 
Proposed Reinterpretation Release (Aug. 24, 2018).
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