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Overview: The Basics of Arbitration 
Agreements 
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What are they? 

• Agreements to waive the right to litigate on a representative 

basis, either in a class or collective action. 

Why do employers use them? 

• Fair Labor Standards Act (FLSA) collective action lawsuits 

are on the rise and can be very costly for employers. 

• Wage-and-hour cases are currently the most common type 

of litigation in employment law, with 8,954 filings in federal 

courts in 2015, up from 8,066 the previous year, according 

to one report. 

• The top settlements secured were worth nearly $2.5 billion 

in 2015, compared to $1.87 billion in 2014, marking the 

highest figure ever. 

 

 

Overview:  Class Action Waivers 
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Overview: Choosing Arbitration vs. Litigation 
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Upsides of Arbitration 

• Typically less expensive 

• No jury 

• Proceedings generally more efficient and use informal 

procedures 

• Limited discovery 

• May choose arbitrator 

• Protects confidentiality of parties and award amount 

• Class action waivers 
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Overview: Choosing Arbitration vs. Litigation 

6 

Downsides of Arbitration 

• Summary judgment can be rare 

• No appeal, except in limited circumstances 

• Cost of compelling arbitration in court may be high 

• Cost of arbitrator 

• Complex issues may be difficult to resolve 
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The Current State of the Law:  
Recent Supreme Court Decisions 
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The Current State of the Law:  AT&T Mobility 
LLC v. Concepcion 
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The Current State of the Law: American 
Express Co. v. Italian Colors Restaurant 
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Competing Laws Governing Employees: The 
NLRA vs. the FAA 
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Competing Laws: The Position of the 
National Labor Relations Board 
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Competing Laws: The Counterargument 
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The Current State of the Law: The Federal 
Arbitration Act (“FAA”)  
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Section 2 of the FAA, which was enacted in 1925, states in 

relevant part: 

A written provision in . . . a contract evidencing a transaction 

involving commerce to settle by arbitration a controversy 

thereafter arising out of such contract or transaction, or the 

refusal to perform the whole or any part thereof, or an 

agreement in writing to submit to arbitration an existing 

controversy arising out of such a contract, transaction, or 

refusal, shall be valid, irrevocable, and enforceable, save 

upon such grounds as exist at law or in equity for the 

revocation of any contract. 

9 U.S.C. § 2. 
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Section 7 of the NLRA states in relevant part: 

Employees shall have the right to . . .  engage in . . . 

concerted activities for the purpose of collective bargaining or 

other mutual aid or protection . . . .  

29 U.S.C. § 157.   

 

Section 8(a)(1) provides that  

“It shall be an unfair labor practice for an employer . . . to 

interfere with, restrain, or coerce employees in the exercise 

of” Section 7 rights.   

Id. § 158(a)(1). 

 

The Current State of the Law:  The National 
Labor Relations Act (“NLRA”)  
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Circuit Split: Class Action Waivers 
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Upcoming Supreme Court Review 
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In January 2017, the Supreme Court granted petitions for writs of 

certiorari in the three recent Fifth, Seventh, and Ninth Circuit 

cases.  The three cases were consolidated and the three 

questions will be briefed and argued together.  
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Upcoming Supreme Court Review 
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1. NLRB v. Murphy Oil USA, 

Inc., Case No. 16-307  

 

Question presented:  Are 

arbitration agreements with 

individual employees that bar 

them from pursuing work-

related claims on a collective 

or class basis in any forum 

prohibited as an unfair labor 

practice? 
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2. Ernst & Young LLP v. Morris, 

Case No. 16-300 

Question Presented:  Do the 

collective-bargaining provisions of 

the National Labor Relations Act 

prohibit the enforcement under the 

Federal Arbitration Act of an 

agreement that requires an 

employee to arbitrate claims 

against an employer on an 

individual, rather than collective, 

basis? 

 

 

Upcoming Supreme Court Review 
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Upcoming Supreme Court Review 
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3. Epic Systems Corp. v. Lewis, 

Case No. 16-285  

Question Presented:  Is an 

agreement requiring an employer 

and an employee to resolve 

employment-related disputes 

through individual arbitration, and 

waive class and collective 

proceedings, enforceable under the 

Federal Arbitration Act, 

notwithstanding the provisions of 

the National Labor Relations Act? 
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Confidential Arbitration Agreements for High-
Profile Clients & Senior Executives 
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The Problem and a Solution 
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Tips for Drafting 

22 

• Support with consideration 

• Select arbitrators and governing 

rules thoughtfully 

• Allow for appropriate discovery 

• Permit filing of prehearing 

summary judgment motions 

• Provide for confidentiality and 

privacy over the arbitration, the 

award, and all proceedings that 

take place prior to the hearing 

• Make the confidentiality clause 

expansive and comprehensive 
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Questions? 

 

 


