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Congress passed the 
Fixing America’s Surface 
Transportation Act (“FAST 
Act”) last December.1 The 
FAST Act provides new fund-
ing for surface transportation 
projects and includes mea-
sures to streamline environ-
mental reviews for highway, 
transit, and rail projects. But 
the FAST Act is more than 
a transportation bill. Title 41 
of the Act adopts significant 

reforms to the federal environmental review process for 
a wide range of infrastructure projects, including those 
involving energy production, electricity transmission, 
surface transportation, aviation, ports, waterways, water 
resources, broadband, pipeline, and manufacturing.2 

For project applicants, these reforms have many poten-
tial benefits, including:

 y Making it easier for applicants to engage fed-
eral agencies at the outset of the process, in 
determining a lead agency and establishing a 
project schedule.

 y Setting deadlines for specific agency actions 
and comment periods during the National 
Environmental Policy Act (“NEPA”) process.

 y Setting benchmarks for the total time needed to 
complete the NEPA process and requiring project 
schedules to be consistent with those benchmarks.

 y Establishing an online Dashboard to provide 
greater transparency regarding the federal actions 
required and the target dates for those actions.

 y Establishing an early consultation process for 
applicants to obtain information and identify key 
issues of concern to federal agencies.

 y Providing clear statutory authority for federal 
agencies to adopt state environmental documents 
to satisfy federal laws.

 y Providing new mechanisms for resolving disputes 
among federal agencies regarding the review and 
permitting of infrastructure projects.

 y Setting new limits on litigation challenging federal 
agencies’ environmental reviews and permit deci-
sions, including a two-year statute of limitations.

The potential benefits of these changes are significant. 
But the Act also introduces new terminology, new 
participants, and new requirements—all of which will 
add complexity and could create confusion and delay. 
Moreover, while the new statute is already in effect, the 
related guidance has not yet been issued, and the tim-
ing of any such guidance is uncertain. Such guidance 
will be important for interpreting many key provisions of 
the FAST Act, such as the use of state environmental 
review documents. It is reasonable to expect some 
difficulties in implementation, especially during the first 
few months or even years after enactment.

This article provides an overview and initial assess-
ment of the environmental review process reforms in 
Title 41 of the FAST Act. We review previous efforts to 
streamline federal environmental reviews, summarize 
key provisions in Title 41, and assess the practical 
implications of these changes for project developers.

BACKGROUND

NEPA requires federal agencies to evaluate the poten-
tial environmental effects of actions they carry out, 
fund, permit, or otherwise approve.3 The Council on 
Environmental Quality (“CEQ”) has issued regula-
tions defining the basic steps in the NEPA process.4 
Many federal agencies have promulgated their own 
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regulations or procedures for implementing the process 
established in the CEQ regulations.5 

Projects that require NEPA review also typically require 
environmental review and permitting under numerous 
other federal and state laws. Federal laws include 
Section 404 of the Clean Water Act, Section 7 of the 
Endangered Species Act, Section 106 of the National 
Historic Preservation Act, and many others. On projects 
under federal jurisdiction in California, compliance with 
these federal laws typically occurs in conjunction with 
the reviews required by the California Environmental 
Quality Act (“CEQA”) and other state and local laws. 

In recent years, there have been many attempts to 
streamline the federal environmental review pro-
cess through legislation and administrative actions. 
Without amending NEPA itself, Congress has 
enacted legislation to streamline NEPA reviews for 
several types of activities or projects, including forest 
management actions,6 highway and transit projects,7 
and water resource development projects.8 Most 
notably, federal transportation legislation created a 
streamlined process that must be used whenever an 
environmental impact statement (“EIS”) is prepared 
for a highway or transit project. This streamlined pro-
cess, now codified in 23 U.S.C. § 139 (Section 139), 
includes several elements:

 y Designating all federal agencies that may 
have an interest in the project as “participating 
agencies” and specifying the responsibilities of 
those agencies;

 y Requiring the lead agency to provide participating 
agencies and the public an opportunity for involve-
ment in developing the purpose, need, and range 
of alternatives considered in the EIS; 

 y Requiring the lead agency to collaborate with par-
ticipating agencies in determining methodologies 
for assessing environmental impacts; 

 y Setting deadlines for certain steps in the process, 
including a limit on the length of comment periods; 

 y Creating a process for identifying and resolving 
issues that could delay or prevent issuance of 
required permits and approvals; and

 y Establishing a 150-day statute of limitations for 
challenges to federal agency approvals for high-
way and transit projects.9 

 y The streamlined process established in Section 
139 was later adopted, with only minor chang-
es, as part of a streamlined process for water 
resource development projects.10 

The legislative emphasis on environmental streamlin-
ing has been complemented by administrative actions. 
In 2002, President George W. Bush issued Executive 
Order 13274, which established an inter-agency task 
force to streamline environmental reviews for trans-
portation projects.11 President Barack Obama has 
continued and expanded the emphasis on environ-
mental streamlining. In 2011, President Obama issued 
a Presidential Memorandum, directing all federal agen-
cies to expedite environmental reviews and permits 
for infrastructure projects,12 which led to creation of 
the online tool known as the “Dashboard,” which 
tracks progress on federal reviews for a small set of 
high-priority projects. In 2012, President Obama issued 
Executive Order 13604, which formalized the policies 
requiring agencies to expedite environmental reviews.13 

WHAT’S NEW IN TITLE 41 OF THE FAST ACT 

In the FAST Act, Congress applied Section 139 to rail-
road projects,14 and also included many of the elements 
of Section 139 in Title 41, to establish an environmental 
review process that is more predictable, structured, 
and transparent. 

To achieve that outcome, Title 41 creates a new admin-
istrative structure within the federal government; new 
procedural requirements for individual projects; new 
optional tools that agencies and applicants can use; 
new limits on litigation; and new authority for agencies 
to charge applicants fees to support federal environ-
mental reviews. No existing laws or other requirements 
were repealed. 

New Players: The Permitting Council, the 
Executive Director, and the CERPOs

The FAST Act creates a new interagency body, the 
Federal Permitting Improvement Council (“Permitting 
Council”), and requires each federal agency with 
membership on the Permitting Council to designate 
a Chief Environmental Review and Permitting Officer 
(“CERPO”). The Council is chaired by an Executive 
Director, who has broad responsibilities for coordinat-
ing and overseeing federal review and permitting activ-
ities for infrastructure projects. 

 y The Executive Director will be appointed by the 
President and will serve as chair of the Permitting 
Council.15 The Executive Director is required to 
consult with and consider recommendations 
made by the Council, is charged with establish-
ing the overall framework required under the Act, 
including an expanded Dashboard, and also plays 
an ongoing role in oversight and dispute resolution 
for individual projects. 

 y The Permitting Council will consist of represen-
tatives of the Office of Management and Budget 
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(“OMB”), the CEQ, and more than a dozen permit-
ting and reviewing agencies,16 and will advise the 
Executive Director. The CERPO is not a member 
of the Permitting Council, but serves in both a pol-
icy-making capacity and an operational capacity.17 
This official advises the agency’s representative 
on the Council, provides technical support on 
environmental reviews for individual projects, par-
ticipates in resolving inter-agency disputes, rec-
ommends process improvements, and oversees 
training programs. 

New Framework for Federal Environmental 
Reviews

During the first year after enactment, the Executive 
Director is directed to develop an overall framework for 
carrying out environmental review and permitting activ-
ities for individual projects.18 The Executive Director’s 
responsibilities include:

 y Establishing an inventory of “covered projects,” 
which generally include infrastructure projects 
estimated to cost over $200 million that require 
NEPA review (subject to exceptions discussed 
further below);

 y Categorizing all covered projects based on indus-
try sector (e.g., renewable energy) and project 
type (e.g., solar power generating plant);

 y Identifying the types of federal environmental 
reviews and authorizations commonly required for 
projects in each category; 

 y Designating a “facilitating agency” for each cat-
egory of covered projects, based on Permitting 
Council recommendations;

 y Publishing a list of the facilitating agencies 
for all categories of covered projects on the 
Dashboard, based on Permitting Council recom-
mendations; and

 y Developing “recommended performance sched-
ules,” including intermediate and final completion 
dates, for the environmental reviews and authori-
zations commonly required for each category of 
covered projects.

The statute includes a series of deadlines for these 
tasks, all of which occur within the first year following 
enactment of the FAST Act. 

New Terminology

Many FAST Act terms are unique to the statute, and 
have meanings that differ from similar terms in the CEQ 
regulations and other existing environmental regula-
tions and guidance. 

A “covered project” is any project subject to the envi-
ronmental review process established by the FAST 
Act.19 In general, a covered project is an infrastructure 
project that requires NEPA review and either:

 y has a total estimated cost over $200 million and 
does not qualify for abbreviated authorization or 
environmental review processes under any appli-
cable law; or 

 y is identified by the Council as one that would 
benefit from enhanced oversight and coordina-
tion, such as projects that require an EIS and 
projects that require approval by two or more 
federal agencies.20

The “inventory” is a list compiled by the Executive 
Director of all covered projects currently undergoing an 
environmental review.21 

The “Dashboard” is a publicly accessible, online 
database that includes a “specific and searchable 
entry” for each covered project, including the proj-
ect’s permitting timetable, the status of each agency’s 
compliance with the timetable, and an explanation 
of any delayed decisions or actions.22 The Executive 
Director is responsible for creating and maintaining 
the Dashboard.23 Individual federal agencies are 
responsible for uploading additional information and 
documents to the Dashboard, including “any signifi-
cant document that supports the action or decision” 
of the agency regarding the project.24 The Dashboard 
also must include a list of the facilitating agencies des-
ignated by the Executive Director for each category of 
covered projects.25 

The “facilitating agency” is the initial point of contact 
for a project sponsor and performs the functions of the 
lead agency until a lead agency is identified.26 The lead 
agency can be the facilitating agency or another fed-
eral agency. For example, the Department of Energy 
could be designated as the facilitating agency for all 
renewable energy generation projects, but on a par-
ticular project, a different agency, such as the Bureau 
of Land Management, could serve as the lead agency. 
The CEQ chairman has authority to resolve any dispute 
among federal agencies regarding designation of a 
lead agency.27

The term “participating agency” refers to any agency 
that is participating in the environmental review pro-
cess for a covered project.28 “Cooperating agencies,” 
as defined in the CEQ regulations, are a sub-set 
of participating agencies. Under the statute, some 
requirements apply to all participating agencies and 
others only to cooperating agencies. Designation as a 
participating agency does not give an agency any addi-
tional authority or jurisdiction over a project.29
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The “performance schedule” is a standard schedule 
established by the Executive Director for a specific 
type of project.30 Performance schedules must satisfy 
specific requirements defined in Title 41. For example, 
the total duration of the schedule generally must not 
exceed the average time needed to complete the envi-
ronmental review process for similar projects during the 
past two years.31 In addition, the schedule must specify 
a deadline for permit decisions, which must be no later 
than 180 days after the permitting agency has received 
all information needed to make the permit decision.32 
The Executive Director must update performance 
schedules every two years.33

The “coordinated project plan” is a public and agency 
coordination plan for a specific project.34 This plan must 
include several elements, including a list of agencies 
with review or approval roles, a permitting timetable, a 
discussion of avoidance and minimization strategies, 
and a plan for outreach and coordination with tribes 
and the general public.

The “permitting timetable” is a schedule for com-
pleting all required federal environmental reviews 
and approvals (and should include state reviews and 
approvals to the maximum extent practicable).35 The 
facilitating or lead agency is responsible for develop-
ing the timetable as part of the coordinated project 
plan. Disputes regarding permitting timetables are 
mediated by the Executive Director in consultation 
with the agencies’ CERPOs and the project sponsor.36 
Disputes not resolved within 30 days are elevated to 
CEQ and OMB.37

New Requirements and Options in the 
Environmental Review Process

Title 41 of the FAST Act requires a new process when 
initiating the environmental review for a covered proj-
ect.38 This process offers significant opportunities for 
expediting the permitting process, because the appli-
cant now takes the first step, which then triggers a 
series of deadlines for action by federal agencies. 

Requirements for Initiating the Process. The FAST 
Act environmental review process for a covered project 
begins with the following steps:

 y The project sponsor starts the process by sub-
mitting a “notice of initiation” to the Executive 
Director and the facilitating agency.39 The notice 
must include a project description and purposes, 
the federal approvals anticipated to be needed, 
and information on the sponsor’s capacity to carry 
out the project. If a notice of initiation is submitted 
before the Executive Director has posted a list of 
facilitating agencies on the Dashboard, the agen-

cy that receives the notice is deemed to be the 
facilitating agency.

 y Within 14 days after receiving the notice, the 
Executive Director must list the project on the 
Dashboard, unless the Executive Director deter-
mines that it is not a covered project.40 

 y Within 45 days after the deadline for listing the 
project on the Dashboard, the facilitating agen-
cy or lead agency must invite other federal and 
non-Federal agencies to be “participating agen-
cies” and/or “cooperating agencies.”41 

 y Within 60 days after the deadline for listing the 
project on the Dashboard, the facilitating agency 
or lead agency must adopt the coordinated proj-
ect plan—that is, “a concise plan for coordinating 
public and agency participation in, and completion 
of, any required Federal environmental review and 
authorization for the project.”42 

 y The coordinated project plan must include a “per-
mitting timetable” with interim and final deadlines 
for all required federal reviews and approvals 
and, to the maximum extent practicable, for any 
required state reviews and approvals.43 The time-
table can be adopted only with the concurrence 
of all cooperating agencies.44 Title 41 includes 
specific requirements regarding the timetable, 
such as factors to consider in setting deadlines 
and a prohibition on modifying deadlines within 
30 days of the deadline date.45 The OMB has 
authority to grant extensions that would otherwise 
be prohibited by the Act, but must report any such 
extensions to Congress.46

Additional Procedural Requirements. Title 41 
includes additional requirements that must be met at 
various stages of the environmental review process. 
The statute itself does not specify the deadline for 
meeting these requirements, but they would likely be 
addressed as part of the overall permitting timetable 
and coordinated project plan. 

 y The facilitating or lead agency must engage the 
cooperating agencies and the public in determin-
ing the range of reasonable alternatives to be con-
sidered for the project.47 This determination must 
be made as early as practicable but not later than 
the completion of scoping. This work normally 
would occur as part of the scoping process under 
the CEQ regulations, at least for a project requir-
ing an EIS, so it is not necessarily an extra step.

 y The lead agency must determine “the methodolo-
gies to be used and the level of detail required in 
the analysis of each alternative for a covered proj-
ect.”48 This determination must be made “in collab-



EN VIRONMENTAL LAW NEWS •  Volume 25,  Number 1  
Spr ing 2016

30

oration with each cooperating agency at appropri-
ate times during the environmental review” for the 
project.49 Cooperating agencies are required to 
use the methodologies selected by the lead agen-
cy “when conducting any required environmental 
review, to the extent consistent with existing law.”50

 y All federal agencies must carry out their obliga-
tions regarding a covered project “concurrently, 
and in conjunction with” any other environmental 
reviews and authorizations being conducted by 
other federal agencies to the maximum extent 
practicable.51 In effect, this requirement calls for 
all agencies to meet their respective environmen-
tal requirements as part of a single coordinated 
process.

 y The comment period on a Draft Environmental 
Impact Statement must be no more than 60 days, 
unless (1) the lead agency, project sponsor, and 
any cooperating agencies agree to a longer dead-
line; or (2) the lead agency, in consultation with 
each cooperating agency, extends the deadline 
for good cause.52 Other comment periods during 
the NEPA process must be no longer than 45 
days, subject to the same exceptions.53

 y The lead agency must provide information to par-
ticipating agencies as early as practicable regard-
ing resources located within the project area 
and the general locations of the alternatives.54 
Participating agencies are then required to inform 
the lead agency, as soon as practicable, of any 
“issues of concern” to that agency.55 “Issues of 
concern” include “issues that could substantially 
delay or prevent an agency from completing any 
environmental review or authorization required for 
the project.”56 

Optional Streamlining Steps. Title 41 also includes 
optional steps that create new opportunities to stream-
line environmental reviews. Some of these optional 
steps include:

 y State agencies are not required to follow the pro-
cess established in Title 41, but have the option 
of participating in this process for a covered proj-
ect.57 If the state chooses to participate, the dead-
lines and other obligations applicable to federal 
agencies also apply to state agencies. 

 y Upon request of the project sponsor, the lead 
agency is required to adopt the analysis and doc-
umentation prepared for a covered project under 
state laws as the documentation (or part of the 
documentation) required to complete the federal 
environmental review process.58 If a state docu-
ment is adopted, the lead agency is responsible 

for preparing any supplemental document that 
may be needed to satisfy NEPA.59 

 y Project sponsors can use an optional “early con-
sultation” process to seek technical advice and 
information from federal agencies.60 Under this 
process, federal agencies are required to provide 
the following information within 60 days after 
receipt of a request from the project sponsor: (1) 
information and tools, including pre-application 
toolkits, to facilitate early planning efforts; (2) key 
issues of concern to the agency; and (3) issues 
that must be addressed before an environmental 
review or authorization can be completed.

 y The lead agency can allow the preferred alter-
native to be “developed to a higher level of detail 
than other alternatives to facilitate the develop-
ment of mitigation measures or concurrent compli-
ance with other applicable laws” if the lead agency 
determines, in essence, that doing so will not 
undermine the alternatives analysis or impair the 
public’s opportunity to comment.61 This decision 
requires concurrence from “cooperating agencies 
with jurisdiction under Federal law.”62 Implicitly, 
concurrence from other cooperating agencies 
(those with special expertise but not jurisdiction) 
would not be required.

New Limits on Judicial Review

Title 41 seeks to reduce litigation-related risks by 
reducing the statute of limitations to two years, limiting 
the claims plaintiffs can raise in litigation, and providing 
direction to federal courts regarding the standards for 
injunctive relief. 

If federal law requires preparation of a supplemental 
environmental document, the supplemental document 
is considered a separate final agency action for pur-
poses of the statute of limitations. Under the FAST Act, 
any court challenge must be filed within two years after 
the date of publication in the Federal Register of the 
final approval decision, unless a shorter period is spec-
ified elsewhere in federal law.63 However, this shorter 
statute of limitations likely won’t have a material impact 
on the timing of litigation in most cases. Many project 
opponents file litigation shortly after project approval, 
and in California, this two-year period is still much lon-
ger than the short statutes of limitations under CEQA. 

For covered projects, judicial review under NEPA is 
barred unless the lawsuit is filed by a party that sub-
mitted a comment during the environmental review 
process.64 In addition, the specific claims alleged must 
have been described in sufficient detail to put the federal 
agency on notice of the issue, unless the agency did not 
provide a reasonable opportunity for comment.65 
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Importantly, the FAST Act includes a new standard of 
review for preliminary injunctive relief. When deciding 
whether to grant preliminary injunctive relief against a 
federal agency that issued a project approval or against 
a project sponsor, the court is directed to consider the 
potential effects on public health, safety and the environ-
ment, and the potential for significant negative effects 
on jobs resulting from an order or injunction, without 
presuming that these negative effects are reparable.66

New Fees Charged to Project Applicants

Title 41 establishes new authority for federal agencies to 
charge fees to applicants and to deposit those fees in a 
fund that supports federal environmental review activities. 

The statute authorizes agencies that participate on the 
Permitting Council to issue regulations establishing 
a fee structure for reimbursing the United States for 
reasonable costs incurred as part of the environmental 
review and approval process for covered projects.67 
The fee structure is to be developed by the Executive 
Director in consultation with affected project propo-
nents, industries, and other stakeholders. The FAST 
Act limits the aggregate amount of fees that can be 
collected in a fiscal year.68

Fees collected through this program would be deposited 
into a new “Environmental Review Improvement Fund.” 
The Executive Director would control the disbursement 
of funds from that account, which could be used by the 
Executive Director and by individual agencies (with the 
approval of the Executive Director) to administer, imple-
ment and enforce the provisions of Title 41.69

IMPLICATIONS OF THE FAST ACT

The FAST Act signals to federal agencies that 
Congress wants to see large-scale infrastructure proj-
ects reviewed and underway quickly. Implementation of 
the FAST Act ideally will increase regulatory certainty 
in federal agency permitting. The designation of one 
facilitating agency should reduce the inefficiencies of 
applying for a permit through multiple agencies, often 
with competing interests and objectives. The 180-day 
deadline for final action reinforces the urgency of effi-
cient environmental review and permitting. Likewise, 
provisions related to judicial review may help to reduce 
the uncertainties associated with potential litigation 
against key infrastructure projects. Nonetheless, the 
procedures established by the Act will take some time 
to implement, so the full benefits may not be realized 
for several years. 

In addition to their potential streamlining benefits, these 
reforms have important practical implications for proj-
ect sponsors involved in a federal environmental review 
process:

 y The project sponsor now initiates the process by 
submitting an initiation package. Submitting this 
package is not only a compliance requirement, but 
is also an opportunity to help get the environmen-
tal review process off to a good start. Consultation 
with federal agencies before submission of this 
package is likely a prudent step, especially for 
complex projects. 

 y The FAST Act allows the project sponsor to 
request the adoption of the analysis and docu-
mentation prepared for a project under state laws 
and procedures as the documentation (or at least 
part of the documentation) required to complete 
the federal environmental review.70 This provision 
will be particularly helpful in California, due to 
CEQA’s robust environmental review require-
ments, which can now be used on a wider range 
of projects requiring NEPA review. Additional guid-
ance in the forthcoming implementing regulations 
should help define the parameters of how federal 
agencies may adopt state environmental review 
documents. 

 y The process includes many interim deadlines 
for agency actions—for example, 45 days to 
develop a coordinated project plan and permit-
ting schedule. Meeting these deadlines may be 
challenging for projects involving complex envi-
ronmental issues or strong disagreements among 
agencies. For these projects, early consultation 
will be essential. And even in the best case, there 
will be situations where deadlines cannot be met. 
Because agencies’ discretion to grant extensions 
is limited by the statute, requests for extensions 
will require greater attention.

 y The process includes a much greater operational 
role for federal officials at the highest level of the 
executive branch, including the White House (OMB 
and CEQ) and at the headquarters level of federal 
agencies (the CERPOs), as well as the Executive 
Director. Project sponsors will need to develop 
effective working relationships with these officials.

 y The Dashboard will include extensive information 
about every covered project, including signifi-
cant project documents and detailed information 
about individual agency action. The environmental 
review process will become more transparent not 
only to project sponsors but also to the public, 
which may create new dynamics in managing 
stakeholder relationships.
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http://energy.gov/nepa/downloads/federal-agency-nepa-procedures
http://energy.gov/nepa/downloads/federal-agency-nepa-procedures
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40. FAST Act, § 41003(b)(2)(A).

41. FAST Act, § 41003(a)(2).

42. FAST Act, § 41003(c)(1)(A).

43. FAST Act, § 41003(c)(1)(B)

44. FAST Act, § 41003(c)(2).

45. FAST Act, § 41003(c)(2).

46. FAST Act, § 41003(c)(2)(D)(iii).

47. FAST Act, § 41005(c)(1).

48. FAST Act, § 41005(c)(3).

49. FAST Act, § 41005(c)(3)(A).

50. FAST Act, § 41005(c)(3)(B).

51. FAST Act, § 41005(a).

52. FAST Act, § 41005(d). The CEQ regulations require the 
Draft EIS comment period to be at least 45 days, but 
they do not set a maximum length for the comment peri-
od. See 40 C.F.R. § 1506.10(c).

53. FAST Act, § 41005(d).

54. FAST Act, § 41005(e)(2).

55. FAST Act, § 41005(e)(3).

56. Id.

57. FAST Act, § 41003(c)(3).

58. FAST Act, § 41005(b).

59. FAST Act, § 41005(b)(1)(C).

60. FAST Act, § 41003(d).

61. FAST Act, § 41005(c)(4).

62. Id.

63. FAST Act, § 41007(a)(1)(A).

64. FAST Act, § 41007(a)(1)(B)(i).

65. FAST Act, § 41007(a)(1)(B)(ii).

66. FAST Act, § 41007(b).

67. FAST Act, § 41009(a).

68. FAST Act, § 41009(c).

69. FAST Act, § 41009(d).

70. FAST Act, Section 41005. 


