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FEDERAL REGULATION OF GIFT CARDS AND OTHER PREPAID PRODUCTS 
UNDER THE CREDIT CARD ACT OF 2009 

 
The final Rules1 (the "Rules") issued by the Federal Reserve Board (the "Board") pursuant to the 
Credit Card Accountability Responsibility and Disclosure Act of 2009 (the "Act") restrict how 
fees and expiration dates can be imposed on certain prepaid products, including gift cards and 
gift certificates.  The Rules also include specific disclosure and other consumer protection 
requirements that apply when prepaid products (including promotional products) are subject to 
fees or expiration dates.  The Rules take effect August 22, 2010. 

What prepaid products are subject to the Rules? 

The Rules apply to gift certificates, store gift cards and general-use "open-loop" prepaid cards 
sold or issued (i) on or after August 22, 2010, (ii) on a prepaid basis, (iii) in a specified amount, 
and (iv) to consumers primarily for personal, family, or household purposes (the "Covered 
Products").  However, as explained further below, the obligations under the Rules are triggered 
only if the Covered Products are subject to fees or expiration dates. 

 Because the different types of Covered Products are defined broadly to include 
“cards, codes and other devices,” the Rules can apply even if a physical card or 
certificate is not issued (e.g., a code that is redeemable for goods or services, or a 
contactless chip in a mobile phone that enables a consumer to access stored 
funds). 

 Since Covered Products must be issued in a specified amount, the Rules apply 
only to products that are issued with some denomination, like a dollar value.  The 
actual amount can be predetermined or specified by the consumer.  This includes 
products with a specific value that can be applied toward a purchase (e.g., “a $50 
value”). 

What prepaid products are excluded from the Rules? 

Prepaid products that are not subject to fees or expiration dates are not subject to the Rules.  In 
addition, the following types of prepaid products would not be treated as Covered Products 
despite being subject to fees or expiration dates: 

 Prepaid products issued with no specified amount:  Products that are redeemable 
for a specific good, service or experience, or for a discount off goods or services, 
are not issued in a “specified amount,” and thus are exempt from the Rules (e.g., 
spa treatments, hotel stays, airline flights, percentage discounts off store 

                                                 
1 See the Final Rule of the Board of Governors of the Federal Reserve System, amending Regulation E, available at: 
http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20100323a1.pdf. 
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purchases).  However, a prepaid product is not exempt merely because it does not 
specify a value on the physical product.  For example, a reloadable gift card 
would still be a Covered Product if its stored value is denominated in dollars, 
even there is no specific value printed on the card itself. 

 Prepaid products usable solely for telephone services:  Prepaid products that fall 
within this exclusion include prepaid cards for long-distance telephone services or 
voice over Internet protocol access time.  Prepaid products for functions on a 
mobile phone other than voice communications (e.g., sending text messages or 
accessing the Internet) would not fall within this exclusion. 

 Prepaid products for loyalty, award or promotional programs:  Prepaid products 
issued in connection with a loyalty, award or promotional program are not subject 
to the restrictions imposed on Covered Products.  However, the Rules require that 
certain details regarding such products be clearly disclosed in order for such 
products to qualify for the exclusion (for more details, see Disclosure 
Requirements for Gift Cards and other Prepaid Products under the Credit CARD 
Act of 2009). 

 Prepaid products that are reloadable and not marketed or labeled as a gift card or 
gift certificate:  This is a narrow exception, and does not apply simply because a 
prepaid product omits the words “gift card” or “gift certificate.”  In order for 
prepaid products to fall within this exclusion, (i) such products by its terms and 
conditions must be reloadable with additional funds (whether by the cardholder or 
other person), (ii) such products cannot be marketed, labeled, offered, advertised 
or otherwise suggested as gifts for another person (even by a reseller), and (iii) 
persons subject to the Rules must maintain policies and procedures reasonably 
designed to avoid such marketing or labeling. 

 Prepaid products not marketed to the general public:  The Rules cite a number of 
factors in determining whether prepaid products are marketed to the general 
public, including (i) the means or channel through which such products may be 
obtained by the consumer, (ii) the subset of consumers that are eligible to obtain 
such products, and (iii) whether the availability of such products is advertised or 
otherwise promoted in the marketplace. 

 Prepaid products issued in paper form only:  Prepaid products that fall within this 
exclusion include paper certificates or vouchers distributed by a merchant that are 
redeemable for a specified dollar amount.  Such an excluded product must be 
“issued” in paper form, and could include a paper certificate containing a bar code 
or account number.  Codes, numbers, or other products provided electronically to 
a consumer are not “issued” in paper form merely because they can be printed on 
paper by the consumer. 

 Prepaid products redeemable for admission to events or venues:  This exclusion is 
generally limited to prepaid products that do not state a specific monetary value 
but instead are redeemable for an admission to an event or venue (e.g., a ticket to 
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a sporting event or a pass to enter an amusement park) or to obtain goods or 
services in conjunction with admission to such event or venue. 

How do the Rules restrict fees on Covered Products? 

No person may impose dormancy, inactivity or service fees (the "Fees") on Covered Products 
unless (i) there has been no activity with respect to such Covered Products for one (1) year, (ii) 
only one Fee is assessed per calendar month, and (iii) certain Fee disclosures (including the Fee 
amount and frequency) are clearly and conspicuously stated on such Covered Products and 
provided to the purchaser before such Covered Products are purchased (for more details, see 
Disclosure Requirements for Gift Cards and other Prepaid Products under the Credit CARD Act 
of 2009).  Service fees can include both (i) account maintenance fees that are charged on a 
recurring basis and (ii) activity-based fees (e.g., per transaction, balance inquiry, ATM, reload 
and other similar fees which may occur from time to time).  Service fees exclude one-time fees 
and fees that are unlikely to be imposed more than once, like an initial issuance fee, a cash-out 
fee, a supplemental card fee, or a lost or stolen certificate or card replacement fee. 

How do the Rules restrict expiration dates on Covered Products? 

No person may sell or issue Covered Products subject to an expiration date unless the following 
conditions are met: 

 The person has established policies and procedures to provide consumers with a 
reasonable opportunity to purchase a Covered Product with at least five (5) years 
remaining until such Covered Product expires (e.g. the Covered Product is 
available for purchase by a consumer with at least five (5) years and six (6) 
months before the expiration date of the Covered Product); 

 The expiration date for the funds underlying the Covered Product is at least five 
(5) years after the date of issuance or the last date the Covered Product was 
loaded, whichever is later; 

 Information regarding, among other things, the expiration dates must be clearly 
and conspicuously stated on the Covered Product and disclosed to the purchaser 
before purchase, subject to certain exceptions (for more details, see Disclosure 
Requirements for Gift Cards and other Prepaid Products under the Credit CARD 
Act of 2009); and 

 No fee or charge is imposed to replace the Covered Product or obtain the 
remaining balance in some other manner before the expiration date, unless the 
Covered Product has been lost or stolen. 

The Rules provide an exception for Covered Products issued as replacements for the original 
Covered Products.  Such replacement Covered Products may have expiration dates shorter than 
the period required by the Rules so long as the expiration date for the underlying funds at the 
time the replacement Covered Products are issued are no earlier than the expiration dates for 
such replacement Covered Products. 
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What additional disclosure requirements apply to the Covered Products? 

In addition to the disclosure requirements in connection with the Fees and expiration dates, the 
Rules require the disclosure of (i) certain other fees (such as a one-time initial issuance fee or a 
cash-out fee) on or with the Covered Products and prior to purchase, and (ii) under certain 
circumstances, a toll-free telephone number and, if one is maintained, a website for consumers to 
obtain information about fees and/or expiration dates.  Please see Disclosure Requirements for 
Gift Cards and other Prepaid Products under the Credit CARD Act of 2009 for a detailed 
description of such additional disclosure requirements. 

Do the federal laws preempt state gift card and gift certificate laws? 

The Act and the Rules do not preempt state laws regarding gift cards or gift certificates except to 
the extent such state laws are weaker or otherwise inconsistent with the provisions of the Act or 
the Rules.  State laws that provide greater protection for consumers are not preempted.  Because 
of the variability of state laws, the Board will make preemption determinations on a case-by-case 
basis. 

One example of potential inconsistencies between federal and state laws involves state 
unclaimed property laws that require the issuers of unused gift cards to remit the remaining funds 
to the state where the cardholder resides or where the issuer is incorporated after a certain period 
of time (i.e., state "escheat" laws).  Such state escheat laws may be inconsistent with the Rules’ 
requirements regarding expiration dates, as an issuer may be required to remit funds to the state 
while still remaining obligated to honor the remaining funds under the Rules.  The Board 
recognized the inconsistencies but deemed it not feasible or prudent to make a preemption 
determination that applies to all states. 

Conclusion 

Prepaid products involve many potential legal issues and regulations, both at the federal and state 
level.  The interaction between federal and state laws is not always clear, as evidenced by the 
Board’s discussion of state escheat laws as described above.  Companies evaluating the issuance 
or sale of such prepaid products should carefully consider existing laws, ongoing legal 
developments, and their own particular risk profile under the terms of the proposed prepaid 
products. 

Who can I contact for more information and assistance with these issues? 

Dax Hansen (DHansen@perkinscoie.com; 206-359-6324), Matt Senechal (MSenechal@ 
perkinscoie.com; 206-359-8035) or Ron Koo (RKoo@perkinscoie.com; 206-359-6109) can help 
you navigate these issues and structure your prepaid products to best meet your needs. 


