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 The Consumer Financial Protection Bureau ("CFPB") has broad authority to regulate 
providers of consumer financial products and services.  This paper focuses on one aspect of this 
regulation – the CFPB's authority over certain nonbanks.  The applicable statute specifically 
identifies the following types of nonbanks:  mortgage companies, payday lenders and private 
education lenders.  However, the CFPB has authority over all nonbanks providing consumer 
financial products and services, not just mortgage companies, payday lenders or private 
education lenders, (such non-specified, nonbank persons, hereinafter "NSNB Persons"). 

1. CFPB's Basic Mission. 

 The Consumer Financial Protection Act of 2010 (the "Act")1 established the CFPB.  The 
Act provided five broad objectives for the CFPB:2 

 to ensure that consumers have timely and understandable information to make 
responsible decisions about financial transactions; 

 to protect consumers from unfair, deceptive or abusive practices and from 
discrimination; 

 to reduce outdated, unnecessary or unduly burdensome regulations; 

 to promote fair competition by consistent enforcement of consumer protection 
laws within CFPB's jurisdiction; and 

 to encourage markets for consumer financial products and services that operate 
transparently and efficiently and to facilitate access and innovation. 

2. Covered Persons; Definition of Financial Product or Service. 

 The Act defines a person3 covered by or subject to the provisions of the Act (a "Covered 
Person") as any person offering or providing a consumer financial product or service or any 
affiliate of such a person acting as a service provider to such person.  A service provider is 
defined as a person providing material service to a Covered Person in connection with offering 
or providing a consumer financial product or service.  A "consumer financial product or service" 
is defined as a financial product or service offered or provided for use by consumers primarily 
for personal, family or household purposes.  The key defined term, "financial product or 
service," means one of the following eleven types of products or services:4  (i) extending credit 
                                                 
1    The Act is Title X of the Dodd-Frank Wall Street Reform and Consumer Protection Act. 
2    Section 1021(b). 
3    The Act defines a "person" as an individual or an entity. 
4    Section 1002(15). 
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and servicing loans; (ii) extending or brokering finance leases; (iii) providing real estate 
settlement services; (iv) transmission or exchange of funds; (v) providing stored value products; 
(vi) check cashing services; (vii) payment processing; (viii) financial advisory services; 
(ix) consumer reporting services; (x) debt collection services; and (ix) other products and 
services intended to evade Federal consumer financial laws or that are permissible for a bank or 
financial holding company to offer. 

 Of all the various financial products and services included in the Act, the following three 
types of financial products or services are most likely to be provided by NSNB Persons that are 
our clients: 

(a) Transmission or Exchange of Funds.5  Receiving currency, monetary value or 
payment instruments from a consumer for the purpose of exchanging or transmitting it by 
any means is a financial product or service. 

(b) Stored Value Products.6  Selling, providing or issuing stored value or payment 
instruments is a financial product or service, but in the case of a sale or reload, only if the 
seller exercises substantial control over the terms and conditions of the stored value 
provided to the consumer.  The statute provides that a seller is not exercising substantial 
control if the seller is not a party to the contract with the consumer and another person is 
principally responsible for establishing the terms and conditions.  The statute also 
provides that advertising nonfinancial goods or services of the seller on a stored value 
card or device does not, by itself, constitute exercise of substantial control.  Stored value 
is defined generically as monetary value in any electronic format stored or capable of 
storage on electronic media in such a way as to be retrievable and transferred 
electronically (e.g., prepaid debit card).7  However, the definition excludes closed-loop 
stored value (i) issued by a seller of nonfinancial goods or services, (ii) redeemable only 
for transactions with that seller, (iii) issued in a specified amount that cannot be reloaded 
(except for stored value used solely for telephone services), (iv) purchased on a prepaid 
basis and (v) honored only by such seller. 

(c) Processing Payments.8  Providing payments or other financial data processing 
products to a consumer by any technological means, including payments made through a 
mobile telecommunications network, is a financial product or service.  However, merely 
providing access to a host server for the purpose of enabling establishment and 
maintenance of a website is expressly excluded from the definition of a financial product 
or service. 

                                                 
5    Section 1002(15)(iv). 
6    Section 1002(15)(v). 
7    Section 1002(28). 
8    Section 1002(15)(vii). 
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3. All Covered Persons Not Subject to Supervision. 

 The CFPB has exceptionally broad rulemaking authority to carry out the purposes of 
Federal consumer financial laws,9 which rulemaking authority is exclusive.  The Act provides 
that a court shall defer to the CFPB's meaning or interpretation of a Federal consumer financial 
law as if the CFPB were the only agency authorized to apply, enforce, interpret or administer 
such laws.10 

 While each Covered Person is subject to the CFPB's rulemaking and enforcement 
authority, only a subset of Covered Persons is subject to supervision by the CFPB.  
"Supervision" means the CFPB's power to require reports and to conduct examinations for the 
purposes of (i) assessing compliance with Federal consumer financial law, (ii) obtaining 
information about activities and compliance and (iii) detecting and assessing risks to consumers 
and markets.11  The model for such supervisory activity is supervision of banks by bank 
examiners.12  The Act directs the CFPB to exercise its supervisory authority based on its 
assessment of the risks posed to consumers in the relevant markets.   

4. NSNB Persons Subject to CFPB Supervision. 

 Section 1024 of the Act sets forth the scope of the CFPB's supervisory powers of 
nonbank persons.  Mortgage companies, payday lenders and private education lenders are 
expressly subject CFPB supervision.  NSNB Persons are subject to supervision under two 
circumstances:   

(1) Larger Participants.  if the NSNB Person is a larger participant of a market 
for consumer financial products or services as defined by CFPB rulemaking;13 or 

(2) Bad Actors.  if the CFPB has reasonable cause to determine that the 
NSNB Person has engaged in conduct that poses risks to consumers regarding 
consumer financial products or services.14 

5. Supervision of Larger Participants of a Market. 

 Although the Act gives the CFPB supervisory authority over "a larger participant of a 
market" for consumer financial products or services, the Act defines neither "larger participant" 
nor "market."  That task is left to CFPB rulemaking.  In June, 2011, the CFPB published a notice 
and request for comment (the "2011 Notice") on the topic of a larger participant of a market, 
which provided some insight into the CFPB's approach.  The 2011 Notice identified the 
following markets as those the CFPB was contemplating for its initial "larger participant" 
rulemaking:  (A) debt collection; (B) consumer reporting; (C) consumer credit and related 

                                                 
9    "Federal consumer financial laws" are very broadly defined in Section 1002(14), with the notable exclusion of 
the Federal Trade Commission Act, which is specifically excluded as a Federal consumer financial law for purposes 
of the Act. 
10    Section 1022(b)(4)(B). 
11    Section 1024(b)(1) 
12    See January 5, 2012 CFPB blog entitled The CFPB launches its nonbank supervision program. 
13    Section 1024(a)(1)(B). 
14    Section 1024(a)(1)(D). 
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activities (e.g., auto loans, consumer installment loans); (D) money transmitting, check cashing 
and related activities; (E) prepaid cards; and (F) debt relief services. 

 On February 16, 2012, the CFPB published its first notice of "larger participant" 
rulemaking (the "February Proposal").  The comment period for this proposed rulemaking closes 
on April 17, 2012.  The markets subject to the February Proposal are the first two of the six 
identified in the 2011 Notice: consumer debt collection and consumer reporting.15   

 In the February Proposal, the CFPB notes that it has broad discretion to establish the 
criteria for determining a Covered Person's status as a larger participant.  The CFPB also noted 
that the Act provides it with authority over "larger," not merely the "largest," participants in a 
market.16  With respect to both the consumer debt collection and consumer reporting markets, 
the CFPB proposes using annual receipts from activities in the market as the sole criterion for 
determining if a person is a larger participant, with the determination made on a consolidated 
basis for a person and its affiliates.17  The CFPB proposes using the Small Business 
Administration's definition of annual receipts, which is total income (exclusive of capital gains 
and losses) plus cost of goods sold.  The CFPB notes that calculation of this factor is readily 
available from IRS forms so that a new calculation methodology is not necessary.  Under the 
February Proposal, annual receipts would be measured based on a person's most recent three 
fiscal years, or, if shorter, the entire period the person has been in business.  Once a person is 
determined to be a larger participant, it would remain a larger participant for supervision 
purposes until two years from the first day of the tax year in which it last met the applicable test, 
a requirement that CFPB states allows it sufficient time to supervise free from the inefficiency of 
more frequent determinations of a person's status. 

 In the February Proposal, the CFPB expressly states that it has not determined that the 
gross receipts criterion would be appropriate for any other market that is the subject of 
rulemaking.18  Nonetheless, the following characteristics applicable to future rulemaking are 
apparent from this initial rulemaking: 

(a) the gross receipts threshold test is simple to calculate from already required 
business records and tax returns, although some apportionment between receipts from 
activities in the subject market and receipts from other activities will be necessary for 
some persons, which apportionment may not be readily apparent or simple to determine; 

(b) by requiring determination of the criterion on a consolidated basis, the CFPB has 
reduce the ability to game the system by creating multiple entities; 

                                                 
15    CFPB received more than 10,400 comments in response to the 2011 Notice, approximately 10,300 of which 
were nearly identical letters from individuals requesting supervision of consumer reporting agencies and credit 
scoring companies (p. 29, February Proposed Rule).  
16    See, p. 25 of February Proposal.  This observation was made in response to trade association comments that 
recommended a very high dollar threshold before a collection firm would be considered a larger participant (trade 
associations recommend $250 million; CFPB proposes $10 million). 
17   $10 million of annual receipts for the debt collection market and $7 million of annual receipts for the consumer 
reporting market 
18    p. 7, February Proposal 
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(c) periodic peaks and valleys in a business's operations are discounted by applying 
the criterion over a three year average; 

(d) continuation of a person's larger participant status for an additional two years 
allows both the regulator and the regulated to avoid excessive focus on status rather than 
compliance; and  

(e) the effect of application of the criterion on the two markets indicates a focus on 
the percentage of the total market covered rather than a more arbitrary focus on the 
number of participants covered.19 

6. February Proposal – Procedure for Challenging Larger Participant Status. 

 The February Proposal contains procedural requirements for determining a person's status 
as a larger participant that appear applicable irrespective of the market.  The CFPB contemplates 
a registration process, and before its implementation, anticipates that the CFPB will be making 
determinations of Covered Persons qualifying as larger participants, which determinations will 
be largely based on publicly available data.  If the CFPB decides to undertake supervisory action 
with respect to a person, it will give that person written notice that it has determined that such 
person is a larger participant in the subject market.  The person may dispute its larger participant 
status only by delivering an affidavit to the CFPB setting forth the basis for its assertion.  If the 
person fails to respond with an affidavit within 30 days of the CFPB's written communication, it 
will be deemed to have acknowledged that it is a larger participant.  Further, the person will be 
deemed to have waived the right to dispute its status as a larger participant based on any 
argument, records, document or other information that it fails to submit with its affidavit.  In 
short, a person will have a 30 day period within which to set forth comprehensively its basis for 
disputing the CFPB's determination that it is a larger participant. 

7. FinCEN's Comments Regarding 2011 Notice. 

 The Treasury Department's Financial Crimes Enforcement Network ("FinCEN") 
submitted an interesting comment letter in response to the 2011 Notice.  Although the anti-
money laundering mission of FinCEN is not identical with CFPB's mission, there are many areas 
of overlap.  FinCEN noted that consistency of definitions of financial market participants among 
agencies would be beneficial to market participants.  Regarding identification of larger 
participants, FinCEN noted that its regulations identify two different types of monetary 
thresholds (one based on value of individual transactions and one based on total activity over a 
period of time), but also takes into account risks to consumers inherent in particular conduct in 
determining where to focus its regulatory activities.  Regarding markets, FinCEN noted that it 
has regulated money service businesses ("MSBs") since 1999 and recently amended its 
regulatory definitions.  MSBs include, among others, providers and sellers of prepaid access (a 
term FinCEN considers more technologically neutral than "stored value").  FinCEN separates 
"providers" (a party primarily responsible within any given prepaid access transaction) from 
"sellers," and recommends that CFPB take a similar approach in its rulemaking.  FinCEN notes 

                                                 
19    For the debt collection market, approximately 4% of market participants would be "larger participants" and 
these 4% have approximately 63% of the market activity.  For the consumer reporting market, approximately 7% of 
market participants would be "larger participants" and these 7% have approximately 94% of the market activity. 
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that MSBs are required to register with FinCEN and as of July, 2011 there were 43,730 
registered MSBs.20   

 It remains to be seen to what extent CFPB will adopt approaches and categories in 
subsequent rulemaking that are consistent with FinCEN's approaches and categories.  At least 
with the gross receipts threshold in the February Proposal, the CFPB declined to follow 
FinCEN's suggested two-tier threshold approach.  Adoption by CFPB of a definitional approach 
similar to FinCEN's would certainly benefit NSNB Persons currently covered by FinCEN 
regulations. 

8. Supervision of Bad Actors. 

 CFPB has statutory authority to supervise a Covered Person engaged in conduct that 
poses risks to consumers with respect to financial products and services.  In its January 30, 2012 
Semi-Annual Report to Congress, the CFPB stated that it will publish rules setting out 
procedural guidelines for implementation of this provision "in the next few months."21  
Presumably, this catch-all category will be complaint-driven.  CFPB rules provide that the 
agency will not initiate an investigation or take other enforcement action when the alleged 
violation is a merely private controversy and does not affect the public interest.22  CFPB began 
taking credit card complaints on July 21, 2011 and mortgage complaints on December 1, 2011.   
The CFPB expects to handle complaints with respect to all products and services within its 
authority by the end of 2012.23 

9. Where is CFPB Headed? 

 What is the likelihood of NSNB Persons being subjected to CFPB supervision in the near 
future?  As noted above, initial rulemaking regarding supervision of nonbanks engaged in 
conduct posing risks to consumers is not expected for a few months, so it appears unlikely that 
NSNB Persons will be subject to CFPB supervision under this particular category any time soon.   

 In the February Proposal the CFPB states that this proposed rulemaking will be followed 
by a series of rulemakings covering additional markets for consumer financial products and 
services.24  Since the initial rulemaking covered two of the six markets identified in the 2011 
Notice, it is logical to expect that the next rulemakings will address the remaining four markets:  
(i) consumer credit and related activities (e.g., auto loans, consumer installment loans); 
(ii) money transmitting, check cashing and related activities; (iii) prepaid cards; and (iv) debt 
relief services.  Of these four, two relate to the types of financial products and services most 
likely provided by NSNB Persons that are our clients:  money transmitting, check cashing and 
related activities; and prepaid cards. 

                                                 
20    The list is available on the web at: www.fincen.gov/financial_institutions/msb/pdf/msb_registration_list.pdf. 
21    Jan., 2012 Semi-Annual Report, p. 31. 
22    12 CFR 1080.3 
23    Jan., 2012 Semi-Annual Report, p. 16. 
24    p. 1, February Proposal 
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 In its January 30, 2012 Semi-Annual Report to Congress, the CFPB stated that in the next 
six months it plans the following rules, orders and initiatives:25 

1. final rules defining lenders' obligations to assess borrowers' ability to repay 
mortgage loans; 

2. proposed integrated disclosures and rules for mortgage loans satisfying TILA and 
RESPA; 

3. proposed rules implementing Dodd-Frank provisions regarding mortgage loans; 

4. convening panels to consult with small regulated entities prior to proposing rules 
under the Small Business Regulatory Enforcement Fairness Act of 1996; 

5. consideration of mortgage servicing standards and appraisal regulations; 

6. initial rules defining the scope of CFPB's nonbank supervision program; 

7. final regulations based on certain interim rules issued since July 21, 2011, 
including establishing procedures for investigations and rules for adjudication 
proceedings; 

8. ethics regulations for CFPB employees; 

9. required studies on private student loans, reverse mortgages and financial advisors 
to older Americans; 

10. expansion of CFPB's capacity to handle consumer complaints; 

11. pilot program evaluating certain financial education programs; and 

12. certain required reports on various aspects of the CFPB's operations. 

 Collaboration and coordination with other regulators is another mandated activity for the 
CFPB.  It has entered into some joint activity as evidenced, for example, by CFPB's April 11, 
2011 Joint Statement of Principals with the National Association of Attorneys General and the 
CFPB's recent Memorandum of Understanding with the Federal Trade Association.  More such 
activity can be expected.  One blogger has expressed alarm at close cooperation between the 
FTC, with its enforcement emphasis, and the CFPB and what this means for nonbanks, but such 
close cooperation is clearly mandated by the Act.   

 Given today's political realities and the low hanging fruit represented by the nonbanks 
specified in the Act (especially mortgage companies and payday lenders), it seems premature to 
be ringing alarm bells regarding the CFPB's regulation and supervision of NSNB Persons 
engaged in the three activities described in Section 2 above, although anticipated rulemaking in 
money transmitting, check cashing and prepaid cards will affect NSNB Person's engaged in 

                                                 
25    Jan., 2012 Semi-Annual Report, p.49. 
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some of the above described activities.  One can reasonably expect the CFPB's focus to be on 
more politically charged topics (e.g., mortgage companies and payday lenders) where, according 
to conventional wisdom, substantial consumer abuses exist. 
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