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Letter from the P r e s i d e n t
President Hon. G. Michael Halfenger
Eastern District of Wisconsin

Spring: Flowers, baseball, and the
Annual Meeting of the Seventh Circuit
Bar Association and Judicial Conference
of the Seventh Circuit.

I hope you all are planning to attend this
year’s meeting and conference in Milwaukee. It will be the
best ever.

The Annual Meeting begins on Sunday night with an opening
reception at Marquette University Law School’s majestic Eckstein
Hall. In addition to affording an opportunity to renew acquaintances
with judges and lawyers from around the Circuit, the Sunday
night event features a brief presentation by Professor Charles
Franklin about an ongoing study of the Chicago Megacity —
the populous region from northwest Indiana through Chicago
to southeast Wisconsin.

The events on Monday and Tuesday will take place at the historic
Pfister Hotel. Monday’s plenary sessions are devoted to how
judges make decisions. The morning session will delve into the
psychology of decision-making, emphasizing demonstrable
systematic failures in reasoning that are relevant to certain types
of judicial decision-making. Those in attendance will be surveyed,
and we will see if the attendees’ highly honed decision-making
skills outperform the norm.

At the annual luncheon, we welcome the Honorable Evan Bayh,
former U.S. Senator for and Governor of Indiana. Senator Bayh
will be presenting the luncheon address following Chief Judge Wood’s
report on the state of the Circuit. 

The afternoon sessions on Monday focus on how judges do and
should conduct statutory interpretation. Judge Posner and Professor
Abbe Gluck will report the results of a recent survey of federal
appellate judges about their statutory interpretation methods.
After that, an all-star lineup of judges and academics — Second
Circuit Chief Judge Robert Katzmann, Judge Frank Easterbook,
Victoria Nourse, and Professor Amy Barrett — will offer their
views on how judges ought to approach statutory interpretation.

Monday evening we welcome Justice Kagan back to Milwaukee,
and we look forward to her customary after-dinner remarks.

The Annual Dinner address will be presented by Joan Biskupic,
Editor-in-Charge for Legal Affairs at Reuters News and author
of several books on the judiciary, most recently Breaking In: The

Rise of Sonia Sotomayor and the Politics of Justice (2014). And
we will again honor the recipients of the Association’s pro bono
awards and the American Inns of Court professionalism award.

Tuesday morning’s mentoring breakfast offers a unique opportunity
for lawyers, especially those who have recently joined the practice,
to meet and forge new professional relationships with judges and
senior lawyers from around the Circuit. Tuesday’s programming
begins with a plenary session devoted to upcoming civil
procedure rule changes, including a contemplated change to
increase judicial emphasis on proportionality in managing
discovery. Breakout sessions will follow. A criminal law session
will focus on sentencing policy. A civil law session will address
recent Seventh Circuit decisions construing the False Claims
Act. An intellectual property session will review patent law
developments following several recent Supreme Court decisions
in that area. And a bankruptcy law session will discuss recently
revised bankruptcy appeal rules and strategic considerations
affecting bankruptcy appeals. The conference concludes in its
traditional manner, with district breakout sessions that bring
together the bench and bar from each state’s district courts. 

Everyone who attends the conference should find something
engaging and provide fodder for attendees to exchange ideas
about improving the administration of justice. I am indebted to the
planning committee — Judge Sykes, Chief District Judge Griesbach,
Chief Bankruptcy Judge Kelley, Magistrate Judge Joseph, Collins
Fitzpatrick, program chair Randy Crocker, and arrangements chair
Eric Pearson — for proposing new programming ideas and laboring
to organize a first-rate group of speakers. In addition, Eric Pearson,
Erika DeLange and Nancy Villano of Foley & Lardner, Randy
Crocker, and the Association’s own Debbie Groboski, have done a
masterful job of handling the multitudinous details involved in the
conference arrangements. The Association also benefitted mightily
once again from Gino Agnello's selfless handling of the website,
including the creation and management of the registration portal
and the posting of conference announcements. Finally, I extend
the Association’s gratitude to the Marquette University Law School
for its gracious help in organizing the Sunday night event. 

Many, many thanks to all for making this what will soon be
known as the best conference ever. 

I look forward to seeing you there.
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on January 30, 2015, after more than 39 years of service to the Nation, John Grady retired as a

United States District Judge for the Northern District of Illinois. That is an extraordinary record matched

by probably fewer than 250 of the 3,459 Article III judges who have been appointed since the beginning

of the Republic. But longevity does not ensure judicial distinction, however much it may be necessary

for its achievement. That is a function not of time, but of character and temperament and intellect.

These, Judge Grady had in abundance. How fortunate were the citizens of the Northern District of

Illinois to have been blessed with a man like him.

After serving first as an Assistant United States Attorney in Chicago, and then after 20 years in private

practice in Waukegan, Illinois, John came to the Court fully prepared for his new job. He knew instinctively

how to be a judge and how to run a courtroom efficiently. And from the beginning, he did so effortlessly –

pioneering the practice of allowing jurors to take notes and to ask questions and providing each juror

with a copy of the jury instructions. These are things that are commonplace today, but not then.  

Continued on page 3

John Grady:
REFLECTIoNS oN 39 YEARS AS A

UNITED STATES DISTRICT JUDGE: 

AN INTERVIEW WITH JEFFREY CoLE
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John Grady. . .
Interview with Jeffrey Cole
Continued from page 2

His years as a trial lawyer shaped the deeply held views he had

about the responsibilities lawyers had to their clients and to the

judges before whom they practiced. Shortly after coming on the

Bench, he wrote an article for LITIGATIoN magazine that focused

on how lawyers can better and more efficiently service their clients

and the court as well. His observations and suggestions are

(unfortunately) as timely and thought-provoking today as when

first written. If only they would be heeded by more lawyers, the

carping about the legal profession would be substantially reduced

in amount and fierceness. See Trial Lawyers, Litigators and

Clients’ Costs, 4 LITIGATIoN 5 (Spring 1978). (A copy of the

article is reproduced at the end of this interview with the

permission of LITIGATIoN magazine and the American Bar

Association Section of Litigation).

Several years ago, Judge Grady spoke with Collins Fitzpatrick for his

extensive oral history program that Collins initiated some years ago.

See The Circuit Rider 6 (April 2011). In it, Judge Grady explained

the motivation that has sustained him throughout his judicial

career and which should serve as a motivator for young lawyers:

I am motivated, Collins, by a desire to perform what I

regard as the best kind of public service that I’m suited to

perform....I am firmly of the view that my significance as a

person is to be measured by the service that I am able to

perform for other people. I’ve believed that for as long as I

can remember.... I was directed toward improvement of the

profession. It accounts for my pleasure in accepting the

offer of this job. I knew it would provide me an opportunity

to render public service on a scale that was not possible in

my one-person law office.... one of the things that

differentiates this country from most others in the world is

a relatively just legal system and, to the extent any lawyer

or judge contributes to the maintenance or improvement of

that system, he or she renders a vital service to the

nation....My desire is to deal with litigants, both civil and

criminal, in a way that is fair and just. I know that I won’t

always be right but there is no excuse for not always being

fair and I believe that I am always fair.... I’ve been a senior

judge now for 10 years, and the answer I always give

myself is, as long as I can continue making what I regard as

a significant contribution to the public good and as long as

my health, mental and physical, is good, I’ll continue as

long as I’m permitted....

Chief Judge Castillo’s letter to Judge Grady upon his retirement

(which was distributed to all the judges in the Northern District of

Illinois), and which he has graciously permitted me to quote,

cannot be improved on:

Dear John

As you near the end of your active service on our Court,

after a long and distinguished four-decade career, I write

to commend your great service to the citizens of our district.

Your influence on our Court will be permanent and enduring.

As a young associate attorney at Jenner & Block, I personally

experienced your marvelous handling of the complex

MCI v. ATT antitrust case. You presided over this trial with

precedent-setting time limits, which allowed the jury to

efficiently resolve this lawsuit. Similarly, as a young

prosecutor, I witnessed your expert handling of the

Marquette 10 police corruption case. The manner in

which you presided over this case greatly contributed to

the unfortunate reality that our Court could assist in the

constant battle against public corruption in our district. 

These two cases are only emblematic of the thousands of

cases your chambers handled in a careful and conscientious

manner. Your additional service to our district as Chief Judge

during a key transitional period ultimately left us with the

strong court I am privileged to serve.

I am very proud to enclose a copy of the last group picture

of our Court, and to have had the singular privilege of

serving on our Court with you.

With great respect,

Rubén Castillo

Chief Judge.

Continued on page 4
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Q. Thank you for taking the time to share with our readers

your reflections on almost four decades as a judge of the United

States and on the changes you’ve seen in our profession.

A. There have been a lot of changes, Jeff.  First, the size of the

court. When I came on in January of 1976,

there were, I think, twelve district judges,

four of whom were senior, and only two

magistrates. The magistrates didn’t hear cases

or handle motions; their role was primarily to

set bond in criminal cases. 

Now, we have 36 district judges, 13 of whom

are senior judges hearing cases in this District.

We also have 12 magistrate judges, and their

function has been vastly expanded by statute.

They can hear and decide nondispositive matters

of all kinds, supervise discovery, hold evidentiary

hearings and settlement conferences, and,

with the consent of the parties, handle civil

cases to final judgment. We have therefore

gone from 12 judges hearing cases in 1976 to

nearly 50 judicial officers actively hearing

cases on a day-to-day basis.

There has also been a marked change in the

makeup of the court. In 1976, there were 12

men, no women, 11 whites and one African

American. In 2015, of the 36 district judges, 10 are female. of the

12 magistrate judges, 5 are women. And there is racial and ethnic

diversity among the district judges and the magistrate judges.

Q. How would you compare the activities of the court today

to those of the court you joined in 1976?

A. The judicial business of the court today is a lot different

than it was in 1976. on the civil side, diversity jurisdiction was

the source of most of our civil cases, with few kinds of federal

question cases. Section 1983 civil rights actions and Title VII

employment discrimination actions were about it. Today,

discrimination cases comprise a very substantial percentage of

our civil cases. Also, Congress passes new regulatory legislation at

a fairly rapid clip, usually relating to employment, banking or

securities. It seems like there’s a new one every month, requiring

judges to become knowledgeable about new problems and creating

new “specialties” for attorneys. The major part of our civil volume

is no longer diversity cases, and with the addition of these new

statutory actions, has become more interesting.  

And, of course, the size of the civil docket is many times larger

than it was when I came on in 1976.  

on the criminal side, there are also lots of new kinds of

business. Some examples are RICo, child

pornography and a variety of new narcotics

crimes with high penalties, resulting in the

diversion of a lot of state-court cases to this

court. For years the fraud statutes have been

expanded by judicial interpretation to include

“theft of honest services,” which increased

the number of political corruption cases.

These sometimes result in multi-month trials,

as we have seen in the last couple of years.

The number of these cases has been limited

by the Supreme Court’s 2010 holding in

Skilling v. United States [561 U.S. 358]

that the honest-services statute must be

read as criminalizing only bribery and

kickback schemes. 

The most fundamental change is the adoption

of the sentencing guidelines in 1984. In my

opinion, the guidelines are a good thing

because they have, to a considerable extent,

eliminated the terrible disparities in sentencing

that existed at the time I came on the court

and lasted until the guidelines became

effective. The total discretion judges had prior to the guidelines

inevitably led to intolerable disparities. There aren’t many of us

still on the court who were here prior to 1984, but those who

were will remember that two defendants charged with similar

crimes, and having substantially similar backgrounds, could be

sentenced to probation by one judge and ten years’

imprisonment by another.   

It is simply in the nature of things that different judges of equal

ability and sincerity can come to very different conclusions as

to the appropriate sentence on a given set of facts. This didn’t 

Continued on page 5
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happen all the time, of course, but enough of the time that justice

required restrictions to be placed on judicial discretion.  

Turning to changes in procedure, there have been some revisions in

the Rules of Civil Procedure that have increased the powers of

a judge to curtail excessive discovery, but how effective these

changes have been is debatable. There were judges on this court

in 1976 who would intervene to prevent depositions of excessive

number or length, for instance. And I think they had the inherent

power to do just that. Some judges regard effective case management

as synonymous with the entry of an “agreed protective order”

and our local pretrial order. I disagree.  

My experience is that a majority of motions — especially discovery

motions — don’t require briefing. Instead, they can be resolved

by oral argument and a ruling from the bench. Unnecessary briefs

are a major reason the overall cost of litigation in this court is

as high as it is. The requirement of the typical pretrial order that

lawyers spend time drafting jury instructions in a case that everyone

knows is not going to go to trial is another obvious example of

a waste of time and money.  

In 1976, there was no internet and no electronic discovery. The

advent of communication by e-mail has created enormous

opportunities for wasteful and expensive discovery. A current

example would be allowing the parties to spend time poring

over endless chains of e-mails that yield little or nothing of

importance. I handled that by allowing a brief time to examine

what might appear to have the most evidentiary potential and

then either allowing further e-mail discovery or cutting it off

depending on the result.  

Finally, I’d like to talk about the decreasing number of trials in

both civil and criminal cases. on the civil side, most of the new

statutory causes of action I mentioned have fee-shifting provisions.

Unless a party is absolutely sure of winning – and whoever is?

– there’s a large in terrorem factor at work here. To go to trial

and lose means that the loser pays not only his own fees but the

fees of the opponent, which, at the hourly rates now generally

charged, creates an intolerable risk. So the cases settle. But not

before the attorneys have spent many hours in supposed “trial

preparation,” involving lots of discovery disputes along the way.

So the judge spends his or her time refereeing unnecessary

discovery disputes and sometimes post-settlement fee disputes

where the fee issue is not resolved by the settlement, but is left

by agreement for the court to decide.

But, whether or not a fee-shifting statute is involved, the attorney’s

fees that a party is informed will be involved in a trial are usually

high enough to deter him from going forward. Regardless of

what ad damnum is pleaded in order to meet the jurisdictional

amount, the actual amount in controversy in our typical civil

case is, again in my experience, $25,000.00 or less. I’m not talking

about the relatively few cases involving big money or dramatic

injunctive relief, such as antitrust, patent, or some securities

cases. The stakes are simply not high enough in most cases to

justify going to trial when there is no guarantee of winning and

the case can be settled for less than what the attorney estimates

his trial fees will be.  

on the criminal side, cases where the defendant has a real chance

of acquittal are likely to be tried, especially because a defendant

who lacks the funds for a lawyer will have one appointed for

him. In a high percentage of cases, however, the defendant is

caught in the act, or gives a full confession before a lawyer

ever enters the picture. In these cases, the guidelines come into

play because the defendant is hopeful of negotiating a plea that

will result in the best possible sentence either within or below

the guidelines. Where the defendant is successful in negotiating

such a plea, there is no trial. 

Q. So many of the judges today have lunch at their desks.

Was that true when you first came to the court? 

A. Several judges ate at the Standard Club every day, and they

invited me to go with them. I did a number of times, but I felt

uncomfortable because I couldn’t pay the club for my lunch and

the judges refused to let me pay them, so I stopped going. Then the

Union League Club offered John Paul Stevens the privilege of

using the facilities of the club. He accepted on condition that all

other Court of Appeals judges and district judges be given the same

privilege. (Paying for what they ate, but using the swimming pool,

exercise room and other facilities for free.) I went a few times with

one or more of my district court colleagues, but I soon stopped

going. I felt awkward about it because, although the club members

were fine people, they were of an economic class a number of

layers above many if not most of the litigants whose cases I was

handling and wouldn’t get past the door if they tried to enter the 

Continued on page 6
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Union League Club. So my wife has been packing my lunch in a

paper bag ever since and I eat it at my desk. I get a lot more

work done.   

Q. What are your feelings about how lawyers get along today

as opposed to how they got along when

you came to the court? 

A. Well, I think it is certainly true that

things haven’t improved over the last 39

years. We’ve had commissions on civility

and articles on how to improve things.

How effective any of this has been is

debatable. In my view, the size of the bar

and geography play a significant role in

how lawyers deal with each other. When

I was practicing in Waukegan, all the

lawyers knew each other and treated each

other with a good deal of respect. The

reality was that if you engaged in bad

behavior, everyone came to know about it, including the judges,

and there were all sorts of subtle and not-so-subtle consequences.

other lawyers treated you accordingly, and the “bad actor’s”

professional life was not as smooth as it could have been; he

had to get things done the hard way. So there was no real

problem of civility in the Lake County Bar. 

Q. Was the Chicago bar different?

A. It was. There were so many lawyers and there were no real

consequences for treating an adversary badly. I remember quite

vividly dealing with a well-known Chicago lawyer, whom I need

not name, who refused to reschedule a significant motion even

though I called him from the hospital with double pneumonia

and told him I couldn’t appear. This is admittedly an extreme

example, but it makes the point.

Q. What about the old adage “nice guys finish last?” Isn’t that

almost an article of faith among a fairly large segment of the bar?

A. Thirty-nine years as a judge has simply reinforced my view

that the successful litigators are the nice guys. Lawyers who

conduct themselves badly do themselves a good deal of harm

with judges, with juries, and with their fellow lawyers. From

time to time, when I observed uncivil behavior, I tried to explain

to the lawyer why this was not appropriate and to encourage a

different approach. Sometimes I thought I was successful, although

I have my doubts as to whether it ever had any lasting effect on

more than a handful of lawyers.

Q. What accounts for the negative

perception of lawyers among large

segments of the public?

A. As a freshman at Northwestern Law

School, I was told by my contracts

professor that the problem is that in

litigation, someone wins and someone

loses. The winner is not grateful to his

lawyer since he thinks he should have

won anyway and he’s being billed –

almost always he thinks too much – by

his lawyer. The loser hates the other

lawyer for winning and his own lawyer

for losing and for charging him to boot. So there’s resentment

on both sides. The same is true for cases that settle. The plaintiffs

think they didn’t get enough and resent giving a portion of it to

their lawyer, while the defendant is convinced he overpaid and

still has to pay his lawyer for agreeing to what he perceives to

be a bad deal. To whatever extent this is true (and it seems

somewhat overblown to me), it doesn’t account for the negative

attitude of the vast majority of the public who have never been

involved in litigation or had any dealings with a lawyer. They

form their opinions on what they read in the newspapers or on

the internet, hear on the radio, or see on television. The media

rarely has a laudatory article about a lawyer, but there are daily

reports of lawyers doing things that rub many people the wrong

way − winning large fees in civil cases, defending persons

charged with heinous crimes, pleading for leniency on behalf

of those convicted of such crimes. The public is not educated

Continued on page 7
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about the very important role lawyers play in our society and in our

history. It’s not discussed in our schools, and it is rarely given any

attention in our public media. From the time of the Constitutional

Convention, lawyers have been indispensable in the creation of

the free society that we have in the United States. There probably

is no prospect that lawyers will ever be respected as, say, doctors

are, but it might help a great deal if schools and the media gave

attention to the good that lawyers do.   

Q. Speaking of fees, that was something that, shall we say, you

had a particular interest in as a judge, wasn’t it?  

A. From time to time you would hear lawyers expressing the

view that I was excessively conservative about awarding fees.

I wrote an article in 1978 for the ABA’s Litigation journal titled

Trial Lawyers, Litigators, and Clients’ Costs, 4 LITIGATIoN 5

(Spring 1978), in which I expressed my views – based on 20

years as a lawyer and, at that time, 2 years as a judge – that

fees were often unnecessarily high and that much of the time

spent by many lawyers in pretrial activities did not benefit their

clients. I distinguished between “litigators” and trial lawyers, and

went on to discuss the various activities engaged in by “litigators”

and why I thought much of it was unnecessary and did nothing

but result in needless fees for the client. I also expressed the

view that there was a “deliberate use of pretrial procedures to

make the litigation too expensive for the opponent.” The situation,

I thought, was “too far out of hand to be dismissed with bromides

about the desirability of full pretrial disclosure and adequate

trial preparation.”

Finally, I went on to offer some thoughts on how to streamline

things, which would eliminate wasted efforts by the lawyers,

conserve judicial resources and result in an overall net savings

to clients. “It is,” I concluded, “our mission to manage the system

efficiently, so that the public can afford to use it.” I thought this

was common sense and pretty obvious stuff. It caused quite a

stir at the time,  though, from some segments of the bar. The

response from judges and most lawyers was, I am happy to say,

supportive. And I am pleased that various rule changes and reforms

between then and now have confirmed the basic thesis of the

article – although there is much left to do.

Upcoming Board of Governors’ Meetings
Meetings of the Board of Governors of the Seventh Circuit Bar Association are held at the 

East Bank Club in Chicago, with the exception of the meeting held during the Annual Conference, 

which will be in the location of that particular year’s conference. Upcoming meetings will be held on:

Tuesday, May 5, 2015*

*at the annual conference, Pfister Hotel in Milwaukee

Saturday, September 12, 2015

Saturday, December 5, 2015

All meetings will be held at the East Bank Club, 500 North Kingsbury Street, Chicago at 10:00 AM
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If the candid little boy from Hans Christian
Andersen's story "The Emperor's New
Clothes" were to visit our American legal
scene, I think one of his first questions
would be: "Since 95 percent of your civil
suits are settled without trial, why can't
they be settled early without all the delay
and expense?"

This unsophisticated query probably
would evoke from our establishment an
indulgent smile and this ready answer:
"Son, it isn't that easy. First of all, lawyers
can’t really tell whether a particular case
will be settled or not, so they must play safe
and prepare for trial. Second, even if
settlement is contemplated, the attorneys
must engage in extensive investigations to
learn the facts of the case, so they can
determine what a reasonable settlement
would be."

While this answer is satisfactory in many
cases, I believe it fails to account for a very
substantial percentage of the time lawyers
spend on civil cases settled without trial.
My belief is based not simply upon the a
priori reasoning of the little boy, but upon
twenty years' experience as a trial lawyer
and two years' experience as a federal
district judge.

As a trial lawyer, I usually knew what the
basic facts of the case were shortly after I
got into it, and so did my opponent. There
was no need to learn every last detail of a
case to see that it was obviously going to be
settled, and the trick was to bring that case
to trial as soon as possible, without
spending unnecessary time or incurring
unnecessary expense. It was equally
obvious that other cases would probably
have to be tried, and in those instances I did
not hesitate to do whatever was necessary
to prepare adequately for trial.

I am not suggesting that these things can
always be forecast with certainty. There
were some cases I thought would settle that

I had to try, and vice versa. But the point is
that this happened rarely, and the fact that it
did happen once in a while was certainly no
justification for giving every case in the
office the full treatment required as if it
were going to trial.

I felt when I was in practice that much of
the time spent by many lawyers in pretrial
activities did not benefit their clients.
Nothing has occurred during my brief time
on the bench to change my mind. Every day
I see lawyers engaging in activities which
seem unnecessary and virtually without
direction. Let me give some examples.

Court appearances. When I first went
on the bench I held a motion call every
morning, as has been the usual practice in
the Northern District of Illinois. Each
morning the courtroom was crowded with
lawyers appearing on motions that, for the
most part, really did not require a court
appearance and could easily have been
handled informally by the clerk-motions to
file appearances, to file pleadings, to set
briefing schedules, to extend time and the
like.

In multiple party cases, it is not unusual
to have as many as eight or ten lawyers
appear in response to an uncontested
motion, say, to extend time to file a
responsive pleading. Neither is it unusual
to find more than one lawyer appearing for
a single party on such routine motions.
Sometimes three or four lawyers from the
same office will appear for a party. The
"senior" among them will do the talking,
which frequently amounts to something
like "No objection, your Honor," and the
other three will just stand there. It is
obvious that most of these matters could be
worked out by agreement and a stipulated
order submitted, without anyone appearing
in open court.
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Depositions. I am convinced that
many unnecessary depositions are
taken, not only in cases that are to be
settled but in cases that go to trial. I
have presided over a number of trials
in which the court file contained
transcripts of depositions that were
never referred to during the trial and
apparently did not pertain to the real
issues in the case.

Motions for summary judgment.
Nothing is more settled than the rule
that a contested issue of material fact
precludes summary judgment. Yet, in
case after case where disputed factual
issues are evident to anyone familiar
with the facts, counsel file motions for
summary judgment, supported by
affidavits and memoranda of law. This
represents an enormous and fruitless
expenditure of time for counsel as well
as for the court.

Such misuses of time are not caused
only by lawyers. The bench has done
much to encourage unproductive
effort, and it must bear its share of the
blame. I would like to mention some of
the court-imposed procedures I feel are
usually worthless. These views are
highly personal; I am aware that I tread
on ground some consider sacred.

Status calls. Many judges have
frequent status calls, say, every couple
of months, requiring the attorneys to
appear and report what progress is
being made in the case. In some
complex cases, this is useful. But in the
ordinary case, I am convinced it is a
waste of time. The answer, if you listen
closely. Is that nothing is really
happening except that the attorneys are
taking depositions, serving
interrogatories and otherwise getting
ready for a trial that will probably not
take place. A premise that prompts
some judges to hold these frequent
status calls is that lawyers dislike
appearing in court and to avoid it will
get busy and settle the case. The
premise is faulty. My experience is that
lawyers love to come to court,
especially for something so
undemanding as a status call.

Pretrial conferences for settlement
purposes. Some judges are able to
induce settlements at pretrial
conferences held long in advance of
trial. Such judges are rare, and in my

experience most such conferences are
unproductive. Lawyers settle cases in
response to the pressure of an
imminent trial date. Each lawyer
knows that the other will not make his
best offer until he has to, and until the
only alternatives are settlement or
immediate trial he does not have to.
The usual pretrial conference is a
charade, since the attorneys have no
intention of settling at that point. If the
conference is held on the morning of
trial, the results are very different.
However, the settlement at that point is
not caused by the conference but by
the fact that the moment of truth has
finally arrived.

Pretrial orders. Some judges
require the attorneys to spend time
preparing an elaborate written
statement of the agreed facts, the
disputed facts, a list of the exhibits to
be offered, a statement of the
objections to each of them, and
numerous other matters. This is known
as a "pretrial order." I believe this
practice usually accomplishes nothing
useful. In the cases reassigned to me to
make up my initial calendar when I
took the bench, many pretrial orders
had been prepared and were in the
court files. I have now tried a number
of these cases, and not once during any
of them has anyone referred to one of
these pretrial orders. Some are inches
thick and obviously represent days of
work. In my view, it was busywork. If
these documents were of no
importance in the cases that were tried,
they were certainly of no use in the
much more numerous category of
cases that were settled.

If one looks at one of these
completed pretrial orders, it is easy to
see why they are not referred to during
the trial. No matter how mightily the
attorneys may have labored, the
product is usually unimpressive. The
things they have agreed upon are
trivial, and most of the order is a series
of recitations about why they have
been unable to agree upon the items
really in dispute. If the device were
really to be useful, it would be
necessary for the judge to monitor the
preparation of the order and attempt to
induce meaningful agreement.
However, since the case is probably

going to be settled anyway. I think this
would be a misuse of the judge's time.

What are the reasons for this
unnecessary work and unnecessary
delay in getting cases to the point of
trial? I believe the basic answer is that
the pretrial procedures have become
for too many lawyers an end in
themselves, largely unrelated to any
intention of actually preparing for trial.
This phenomenon is related to the
emergence of a new kind of
practitioner.

Manpower Explosion

The last two decades have seen a
population explosion in the legal
profession, and much of the new
manpower is employed exclusively in
work related to lawsuits. These
lawyers are usually not trial lawyers.
They are called "litigators." Few of
them have had jury experience, and if
they participate in a bench trial it
would be as "second chair" to a trial
lawyer. It is important to understand
that the litigator is not simply a young
lawyer acquiring experience that will
equip him to start trying cases.
Litigators are now a separate specialty.
There are many So-year old litigators
whose trial experience has been
negligible. They are highly regarded in
their specialty and conduct seminars
attended by those who wish to improve
their own skills as litigators. And they
are in charge of training the new
generation of litigators.

I believe that too much of the work
of the litigators is done on a kneejerk
basis. Its format is as predictable as it
is automatic: Propound interrogatories
to obtain the names of all persons who
have any information whatsoever
about the case; take the depositions of
these persons, regardless of location;
obtain all documents, and, however
voluminous, read all of them; and so
on. Each of these steps is a fruitful
source of friction with the other side,
and the possibilities for motions, briefs
and court appearances are endless.

Much of the work litigators do is, of
course, necessary and useful. Even
where ultimate settlement is practically
certain, discovery may be essential.
This is especially true in

(Please turn to page 58) 
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(Continued from page 6)

complex cases. However, I believe that
in many cases there are motions,
depositions, interrogatories, briefs,
conferences, out-of-town trips and the
like that would not be undertaken if
their desirability were decided on the
basis of cost efficiency to the client.

Part of the problem is that some
people engaged in pretrial activity,
however well intentioned they are,
simply lack a fine sense of the
important. It is not surprising that a
lawyer with little or no trial experience
approaches discovery without the trial
lawyer's view of the target. Another
factor is the deliberate use of pretrial
procedures to make the litigation too
expensive for the opponent. This
occurs, but I think it probably accounts
for a small percentage of the total
busywork. I believe the most important
factor is one that is rarely discussed in
polite legal society.

There is no way of saying what
needs to be said except to say it: Much
pretrial work is done primarily for the
purpose of generating fees. Most
pretrial work is billed on a time basis.
In some law offices, hourly fees tend to
generate hours of work. The value of a
lawyer to his firm is often measured in
terms of his billable hours. Much has
been written in criticism of contingent
fees, but I am not at all sure hourly
charges account for less mischief. The
important variable, of course, is not the
method of charging but who is doing
the charging. An ethical practitioner,
whether a trial lawyer, a litigator or a
real estate specialist, will not allow his
fee expectations to determine the
amount of time he spends on a matter.

Since the basic problem is one of
ethics, we will have these
featherbedding practices with us as
long as there are lawyers who treat the
profession as a money-getting trade. 

But I think the situation can be

greatly improved. I do not expect the
offending lawyers voluntarily to mend
their ways. Rather, I think any
improvement must result from
changing attitudes and determined
effort on the part of concerned lawyers
and judges.

We have to stop our uncritical
glorification of discovery and all the
other pretrial techniques that were
heralded as aids to early settlement of
lawsuits. They have not accomplished
that purpose, and, to the extent that
trial dates are extended to allow time
for exhaustion of these procedures, a
good argument can be made that the
whole process is counterproductive.

A Primary Duty

Any successful effort to reduce
unnecessary work will have at its root
the philosophy that a primary duty of
court and counsel is to conserve the
time and money litigants spend in the
just resolution of their differences.
Lawyers who have that philosophy,
and there are many of them, resent the
imposition upon their time and the
drain upon their clients' resources that
result when they are put to unnecessary
work by opponents with a different
philosophy. Lawyers should seek to
protect their clients' interests by calling
obvious abuses to the attention of the
court. And judges should not hesitate
to curtail what appears to be
unnecessary work proposed by one
side or the other. The situation is too
far out of hand to be dismissed with
bromides about the desirability of full
pretrial disclosure and adequate trial
preparation.

The remedy can rarely be tailored to
the needs of the individual case. A
judge cannot become so familiar with
the details of every case on his
calendar: that he can determine
whether the lawyers are doing
unnecessary work. What he can do,
however, is structure his own calendar
and procedures in such a way that
unnecessary work is discouraged.
Parkinson's Law has a great deal to do
with this. The work of the litigators
truly expands to fill the available time.
The judge can shrink the available time
so that attorneys will tend to

concentrate on work that is really
necessary, or at least have less time for
that which is unnecessary. The judge
can also eliminate procedures of his
own that waste time. I will give some
examples of what I mean.

Streamlining Things

The court can adopt a policy of
entertaining oral motions only when
court appearances by counsel are really
necessary. Counsel can be encouraged to
present agreed orders on routine matters,
such as extensions of time, to the
courtroom clerk. Daily motion calls can
be eliminated, with at most one morning
or afternoon a week set aside for oral
motions. I have done this and found that
the number of motions has shrunk to fit
the available time. The number of status
calls can be reduced. Two such calls
during the pendency of a case should
ordinarily be sufficient- one at the
beginning of the case to set deadlines and
another right before trial to deal with any
last-minute problems.

Aside from cutting down the court
time made available for pretrial
appearances by lawyers, limitations can
be placed upon the type of motion the
court is willing to hear. For instance, we
have a local rule in the Northern District
of Illinois requiring attorneys to exhaust
the possibilities of agreement before
presenting a discovery motion. I require
an affidavit setting forth what efforts the
movant has made to settle the matter
without coming to court. I now have very
few discovery motions, and I think this
reflects an actual decrease in the number
of disputes. I do not think the rule has
foreclosed any necessary discovery.

Another of our local rules now
prohibits taking depositions of medical
witnesses without an order of court based
upon a showing of good cause. In the
year or so the rule has been in effect, I
believe I have had only one motion
requesting a medical deposition.
Apparently the frequent medical
depositions formerly taken cannot be
justified as necessary.
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Impose a Cutoff

In a case where there is a suggestion
of unnecessary discovery, the court can
make a reasonable estimate of how
long discovery should take and impose
a discovery cutoff as of that date,
regardless of how long after that the
case might be reached for trial. The
notion that the parties should be
allowed to continue discovery until
shortly before trial does not take
account of Parkinson's Law.

Court rules can also cut down on
busy paper work. We have a local rule
limiting briefs to 20 pages and another
limiting parties to 20 interrogatories.
occasionally counsel will request
leave to exceed these limits, and I think
I have probably been too liberal in
acceding to these motions. Rules will
do no good if judges don't enforce
them. 

For the reasons I indicated earlier. I
have dispensed with pretrial orders
entirely. In lieu of this cumbersome
device, I have issued standing
instructions to counsel, advising that
they should stipulate to all matters not
genuinely in dispute and in particular
to the foundation for all documents
whose authenticity is not questioned. I
believe these instructions convey to
counsel that I am interested in results
rather than ritualism, and I have been
pleased with the results. Generally, I
find that counsel try to live up to the
expectations they believe the court has
of them.

These are some of the things that can
be done. once lawyers and judges put
their minds to it, they can be as
successful at simplifying litigation as
they have been in complicating it. It is
time that we start because unless
abated, the situation will become
progressively worse. The law schools
continue to graduate unprecedented
numbers of new lawyers, many of
whom will become litigators. If the
pattern of the past is continued, each
wave of newcomers will cause an
expansion of activity and a consequent
increase in cost.

It is a tragedy that, in a land which
so prizes the rights of the individual,
the high cost of litigation is making the

courts all but inaccessible to the person
of average means. But the genius of
America is invention, and the public
will find alternatives to a process it
regards as too expensive. Already we
have a growing use of arbitration, a
proliferation of administrative
agencies, no-fault systems, do-it-
yourself divorces and the like. The
concept I find most intriguing is one
that has developed in the judicial
system itself-the small claims court,
with no pleadings, no discovery, and,
in some jurisdictions, no lawyers.

Most of us believe that our judicial
process, at its best, is superior to any
other method of resolving civil
disputes. We, as lawyers and judges,
are entrusted with the management of
the judicial system. It is our mission to
manage the system efficiently, so that
the public can afford to use it.
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Last year in Daimler AG v. Bauman, 134 S. Ct. 746 (2014) — a landmark case in the world of personal

jurisdiction — the Supreme Court strictly limited the circumstances in which a court may assert general

personal jurisdiction over a corporate entity. A court may assert jurisdiction “only when the corporation’s

affiliations with the State in which suit is brought are so constant and pervasive ‘as to render [it] essentially

at home in the forum State.’” For a corporation, the “paradigm” home states are “the place of incorporation

and the principal place of business.” Id. at 760 (internal quotation marks omitted).

This holding has received much attention as an important limitation on personal jurisdiction over

corporations. But in a lesser-noticed move, Daimler also raised, but did not decide, another crucial

personal jurisdiction question: When may a court assert personal jurisdiction over a foreign parent

corporation based on the contacts of a domestic subsidiary? See id. at 758-60.

Although this issue comes up fairly frequently in the district courts, the Supreme Court has not yet

directly addressed the issue. Id. at 759. While the Daimler Court rejected the Ninth Circuit’s broad test,

which mainly considered “whether the subsidiary performs services that are sufficiently important to the

foreign corporation that if it did not have a representative to perform them, the corporation’s own officials

would undertake to perform substantially similar services,” (id. (internal quotation marks omitted)), it

declined to address any of the other tests employed by the other Courts of Appeals.

Continued on page 13

* Rebecca M. Klein is an associate in the Chicago office of Mayer Brown LLP and a graduate of the University of Michigan Law

School. Prior to joining Mayer Brown, Rebecca clerked for Judge Milton I. Shadur of the Northern District of Illinois. The views

expressed in this article are those of the author, not Mayer Brown or any of its clients. This article is not intended to provide legal

advice but to provide general information.
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In the absence of Supreme Court guidance on the issue, courts in

the Seventh Circuit have continued to use the test adopted in

Central States, Se. & Sw. Areas Pension

Fund v. Reimer Express World Corp., 230

F.3d 934 (7th Cir. 2000) (“Central

States”): “[P]ersonal jurisdiction cannot

be [based] on corporate affiliation or stock

ownership alone where corporate formalities

are substantially observed and the parent

does not exercise an unusually high degree

of control over the subsidiary.” Id. at 943;

see, e.g., Kolcraft Enterprises, Inc. v.

Artsana USA, Inc., No. 2014 WL 3865814,

at *4 (N.D. Ill. Aug. 2, 2014) (applying

the Central States test). While this test

provides some guidance for district courts

and litigants, it still leaves open an array

of questions. Not surprisingly, the district

courts in this Circuit have discussed a wide

range of factors bearing on the issue and come to varying conclusions.

This article aims to provide guidance on when a foreign parent

corporation will be subject to personal jurisdiction in the Seventh

Circuit based on the contacts of a domestic subsidiary with the

forum state.  

The Central States Test:

In Central States, the Seventh Circuit made clear that “corporate

ownership alone is not sufficient for personal jurisdiction.” 230

F.3d at 943. Thus, owning an Illinois-based company will not

generally subject a foreign parent corporate to personal jurisdiction

in Illinois.1 There are, however, two exceptions to this general rule:

(1) a subsidiary’s contacts may be imputed to the parent when a

lack of corporate formalities allows a piercing of the corporate

veil and (2) a subsidiary’s contacts may be imputed to the parent

when the parent exercises an “unusually high degree of control”

over the subsidiary, such that the subsidiary is essentially acting

as the parent’s agent. Id. (“Constitutional due process requires

that personal jurisdiction cannot be premised on corporate affiliation

or stock ownership alone where corporate formalities are substantially

observed and the parent does not exercise an unusually high degree

of control over the subsidiary.”). While these two exceptions may,

in some contexts, be thought of as distinct, the factors involved

in evaluating each often overlap, and courts sometimes analyze

both together.

For the “lack of corporate formalities” exception to apply,

“‘(1) there must be such unity of interest and ownership that

the separate personalities of the corporation and the individual

no longer exist; and (2) circumstances

must exist such that adherence to the

fiction of a separate corporate existence

would sanction a fraud, promote injustice,

or promote inequitable consequences.’”

Wells v. Edison Int’l, Inc., No. 09 C

1728, 2009 WL 1891801, at *4 (N.D.

Ill. July 1, 2009) (quoting In re Wallen,

262 Ill. App. 3d 61 (Ill. App. Ct. 1994)).

For the “high degree of control”

exception to apply, the parent must

exercise “an unusually high degree 

of control such that the subsidiary’s

corporate existence is simply a

formality.” Abelesz v. OTP Bank, 692

F.3d 638, 658-59 (7th Cir. 2012)

(internal quotation marks omitted); cf. FAIP N. Am., Inc. v.

Sistema s.r.l., No. 05 C 4002, 2005 WL 3436398, at *4 (N.D.

Ill. Dec. 14, 2005) (“Although control is a requisite to

establish specific personal jurisdiction, total control is not.”).

In evaluating both of these exceptions, it is crucial to note that

the Seventh Circuit has specifically stated that “a corporate

parent may provide administrative services for its subsidiary in

the ordinary course of business without calling into question

the separateness of the two entities for purposes of personal

jurisdiction.” Central States, 230 F.3d at 945; see also KM

Enterprises, Inc. v. Global Traffic Techs., Inc., 725 F.3d 718,

733 (7th Cir. 2013) (“The activities of a subsidiary may suffice 

Continued on page 14
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jurisdiction over the parent if there is some basis for piercing

the corporate veil, such as the parent’s unusual degree of

control over the subsidiary, but this does not apply in the case of

an ordinary parent-subsidiary relationship that observes corporate

formalities.”). Multiple district courts have declined to exercise

jurisdiction when the contacts between the parent and the subsidiary

were “ordinary” or “normal.” See, e.g., Team Impressions, Inc.

v. Chromas Technologies Canada, Inc., No. 02 C 5325, 2003

WL 132498, at *3 (N.D. Ill. Jan. 16, 2003) (“In determining

whether [the parent] exercises ‘an unusually high degree of control’

over [the subsidiary], the Court assumes some degree of control in

the normal parent/subsidiary relationship.”).

Factors That A Court May Consider:

Within the confines of the Central States test, courts have

considered a wide array of factors in determining whether to

exercise personal jurisdiction. Defining when control becomes

“unusually high” or when a corporate relationship becomes too

“informal” is generally a very fact-specific inquiry, and it is not

always possible to put a precise definition on these terms. Although

some courts have attempted to list relevant factors,2 there is no

one defined set of factors that all courts consider. However,

surveying the application of the Central States test within the

Seventh Circuit reveals an array of factors that courts have

considered in making these determinations and of which counsel

should be aware.

Absence of freestanding business. 

If a subsidiary is an entirely passive company formed solely to

conduct the parent’s business, a court may well assert personal

jurisdiction over the parent based on the subsidiary’s contacts

with the forum state. See, e.g., Zimmerman v. JWCF, LP, No. 10-

CV-7426, 2011 WL 4501412, at *6 (N.D. Ill. Sept. 28, 2011)

(stating that jurisdiction may be present when the parent is

“merely a holding company that has established many

subsidiaries to carry out its business or is an umbrella company

that exists merely to bid on projects or investments, merely for tax

purposes, or to own the assets through which the parent conducts

its business ventures”) (internal quotation marks omitted)). For

example, a court found personal jurisdiction when the parent

formed the subsidiary “for the sole purpose of carrying out a

development opportunity that [the parent] had selected and

that [the parent] had chosen to pursue” and when “[f]ar from

being a series of freestanding businesses that [the parent] just

happens to own, the subsidiary companies are nothing but [the

parent’s] attempts to cabin off various aspects of its own

business venture for legal and financial purposes.” Richard

Knorr Int’l, Ltd. v. Geostar, Inc., No. 08 C 5414, 2010 WL

1325641, at *5 (N.D. Ill. Mar. 30, 2010).

Day-to-day management and decision-making.  

Not surprisingly, the fact that a parent exercises control over

the day-to-day management of its subsidiary is likely to weigh

heavily in favor of jurisdiction. See, e.g., Central States, 230

F.3d at 945; Nat’l Prod. Workers Union Ins. Trust v. Cigna

Corp., No. 05 C 5415, 2006 WL 140544, at *2 (N.D. Ill. Jan

13, 2006). As a part of this inquiry, multiple courts have examined

to what extent the parent company is involved in the decision-

making processes of its subsidiary. This inquiry may consider

whether the parent is involved in high level decisions such as

whether to acquire a new company (which may be deemed

ordinary parent control) and more minor decisions regarding

the day-to-day operation of the business such as whether to

hire lower level employees (which may not). See, e.g., Bray,

2007 WL 7366260, at *8 (discussing how the board of directors

of the parent corporation was required to approve various actions

of the subsidiary); Zimmerman, 2011 WL 4501412, at *5

(discussing how the subsidiary had authority to make employment

and human resources decisions). If the parent is significantly

involved in the decision-making processes of the subsidiary, it

may weigh in favor of jurisdiction.

Failing to maintain separate corporate and 

financial records.

Many courts examine whether the parent and the subsidiary

maintain separate books and records, financial statements and

tax returns. See, e.g., Central States, 230 F.3d at 945 (discussing

the maintenance of “separate books, records, financial statements,

and tax returns” between parent and subsidiary);

Continued on page 15
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Poulsen Roser A/S v. Jackson & Perkins Wholesale, Inc., No.

10 C 1894, 2010 WL 3419460, at *3 (N.D. Ill. Aug. 26, 2010);

Bray v. Fresenius Med. Care Aktiengesellschaft Inc., No. 06 C

50197, 2007 WL 7366260, at *6 (N.D. Ill. Aug. 30, 2007).

The core question is whether the companies’ records, financial

statements, and tax returns are separate enough to comply with

all “corporate formalities” (as often discussed in a veil piercing

analysis). See Gruca v. Alpha Therapeutic Corp., 19 F. Supp.

2d 862, 869 (N.D. Ill. 1998). The common practice of presenting

consolidated financial statements and tax returns should not

weigh in favor jurisdiction as long as the proper procedures

are followed for doing so. Id.

Mutual officers or directors. 

The fact that a parent and a subsidiary have mutual officers or

directors may weigh in favor of a finding that the parent exercises

significant control over the subsidiary. See, e.g., Bray, 2007

WL 7366260, at *6; but see Zimmerman, 2011 WL 4501412,

at *8 (“The existence of common officers of both the parent and

the subsidiary . . . is insufficient to exercise personal jurisdiction

over the nonresident parent.”). Additionally, if the subsidiary’s

board meetings are in the same location as the parent’s, this may

weigh in favor of a finding of jurisdiction. Montalbano v. HSN,

Inc., No. 11 C 96, 2011 WL 3921398, at *3 (N.D. Ill. Sept. 6,

2011). This factor, standing alone, is unlikely to be enough to

confer jurisdiction, but it is something that may be considered

in context with other factors.

Provision of administrative or operational services. 

As discussed above, the fact that a parent provides “administrative

services for its subsidiary in the ordinary course of business”

does not generally call into question the separateness of the two

entities. Central States, 230 F.3d at 945. Examples include legal

services, computers, insurance claims processing, insurance

policy writing, and provision of equipment and maintenance.

Nat’l Prod. Workers Union Trust v. CIGNA Corp., No. 05 C

5415, 2007 WL 1468555, at *10 (N.D. Ill. May 16, 2007)

(“CIGNA”). Related to the provision of these types of services is

the question of whether the subsidiary is charged for and pays

the parent for the services. Id. These types of payments would

generally weigh against a finding of jurisdiction.

For example, the court in CIGNA found that: “While this [annual]

statement shows that CIGNA Corporation [the parent company]

provides administrative and/or operational services to LINA as

its subsidiary, (e.g., legal services, computers, claims processing,

policy writing, and provision of equipment and maintenance), and

that it advances certain costs to LINA during the year for these

services, the statement does not show that CIGNA Corporation

controls LINA in a day-to-day operational and/or management

sense. For example, there is no evidence that CIGNA Corporation

provides the payroll for LINA employees and/or that LINA does

not have its own employees and its own budget for paying them.

To the contrary, the financial statements reveal that the cost of

services provided by CIGNA Corporation to operating subsidiaries

is charged back to the subsidiaries.” Id. (citation omitted). 

A common example of an administrative or operational service

that a parent company might provide its subsidiary is employee

benefits (e.g., health insurance). The fact that the parent provides

benefits to the employees of the subsidiary is something that the

court may take into consideration, but it is not a dispositive factor

in determining the presence of personal jurisdiction over the parent.

CIGNA, 2007 WL 1468555, at *11. Courts will likely find that

provision of such benefits falls within the confines of the “normal”

parent-subsidiary relationship and does not constitute “the type

of day-to-day control or management of the subsidiary necessary

to satisfy the Central States test.” Id.

Companies holding themselves out as a single entity.

Another factor that frequently arises is the way in which the

company (either the parent or the subsidiary) holds itself out in

sources such as the company website, press releases, or annual

SEC reports. The court may consider factors such as whether the

parent conducts significant advertising on behalf of the subsidiary.

See Montalbano, 2011 WL 3921398, at *3. But courts have not

been willing to base a finding of jurisdiction on such factors.

Thus, the existence of a “passive” website that mentions both the

parent and the subsidiary, but does not do any interactive sales, 

Continued on page 16
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has not lead to jurisdiction. CIGNA, 2007 WL 1468555, at *11.

Additionally, courts have stated that the

fact that the parent mentioned the

subsidiary in its press releases or annual

reports or used the terms “we” or “our” in

referring to both companies is not a

dispositive factor in determining whether

jurisdiction is present. See Wells, 2009

WL 1891801, at *4-*5; Gruca, 19 F.

Supp. 2d at 868.

Corporate structure.

Courts frequently consider the corporate

structure and the degree of separation

between the parent and the subsidiary. A

direct “parent-child” relationship is more

likely to lead to a finding of jurisdiction

than a structure where many other companies stand between

the parent and the subsidiary at issue. See, e.g., CIGNA, 2007

WL 1468555, at *5. However, the fact that the subsidiary is a

direct corporate subsidiary or only one level below the parent on

the corporate chain is not dispositive and is unlikely to lead to

a finding of jurisdiction in the absence of other factors. Wells,

2009 WL 1891801, at *4.

Profiting from the activities of the subsidiary.

The mere fact that a parent profits from sales of the subsidiary

is not dispositive in the jurisdictional analysis and likely will

not be given significant weight. See Bray, 2007 WL 7366260,

at *5 (“Presumably, many parent corporations earn indirect revenue

from the sales of their subsidiaries, and yet the general rule remains

that parent companies are not subject to jurisdiction simply because

of a subsidiary’s contacts with the state.”) (citing Purdue Research

Foundation v. Sanofi-Synthelabo, S.A., 338 F.3d 773, 788 n.17

(7th Cir. 2003))).  

Conclusion 

While personal jurisdiction may not be the first thing that

corporate decision-makers are thinking about when structuring

relationships between parents and subsidiaries, it could later

turn out to be the decisive factor in whether a lawsuit against 

a parent company can move forward.

Counsel on both sides of the aisle should

be aware of the Central States test and its

factors, and should use knowledge of these

factors in determining how to proceed on

personal jurisdiction questions. outside of

“extreme” examples, a parent company

that observes the appropriate formalities

and maintains only a “normal” level control

over its subsidiary should be able to win

dismissal of suits asserting jurisdiction

based solely on the forum contacts of 

its subsidiary.

Notes:

1 For the purposes of discussion, this article assumes that the hypothetical parent
corporation has no other ties or “contacts” with the forum state, aside from
ownership of the domestic subsidiary. of course if a parent corporation has
other in-state contacts or does business in the forum state, those factors would
be highly relevant to the jurisdictional analysis. This article intends only to
examine the scenario in which a parent corporation’s only contact with the
forum state is ownership of a domestic subsidiary.

2 For example, one court stated that “Illinois courts look at factors such as:
‘inadequate capitalization; failure to issue stock; failure to observe corporate
formalities; nonpayment of dividends; insolvency of the debtor corporation;
nonfunctioning of the other officers or directors; absence of corporate records;
commingling of funds; diversion of assets from the corporation by or to a
shareholder; failure to maintain arm's length relationships among related entities;
and whether the corporation is a mere facade for the operation of the dominant
shareholders.’” Wells, 2009 WL 1891801, at *5 (quoting Jackson v. Buffalo
Rock Shooters Supply, Inc., 278 Ill. App. 3d 1084 (Ct. App. 1996)).
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When you lock horns with another lawyer at the start of protracted litigation, the battle can be

rough and uncertain. But some features of the contest should not surprise you. First, having both received

professional training, you and your adversary will likely use and understand similar terminology and

procedures. Second, each side will generally anticipate that the cost of litigation and the penalties for

violating the court’s rules will deter unreasonable behavior. Third, you and your opponent will both

expect similar treatment from the judge. 

But when you are litigating against a person who has no lawyer, do these standard expectations apply?

Pro se litigants are typically not trained writers and normally have no formal schooling in law.

Complicating matters further, a pro se may have additional educational or emotional deficits that

accentuate the imbalance in skills and experience and confound an understanding of the pro se’s filings.

Consequently judges are required to interpret pro se filings and labels flexibly and generously. See

Erickson v. Pardus, 551 U.S. 89, 94 (2007) (concluding that pro se litigant’s complaint, attachments,

and additional filings adequately stated claim); Williams v. Milwaukee Heath Servs., Inc., 732 F.3d

770, 771–72 (7th Cir. 2013) (ruling that, although pro se plaintiff’s attempt to amend complaint was

“clumsy” and duplicated claims in another pending lawsuit, it stated a claim); Norfleet v. Walker, 684

F.3d 688, 691 (7th Cir. 2012) (forgiving pro se appellant’s technical deviation from court rule because

the litigant adhered to the purpose of the rule); Loubser v. Thacker, 440 F.3d 439, 443 (7th Cir. 2006)

(determining that “sprawling,” “confusing,” and “disjointed” pro se complaint stated a claim).   

Continued on page 18
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Finally, the constraining influence that legal costs and monetary

sanctions generally have on discouraging vexatious conduct may

not deter a pro se’s misconduct if the litigant is impoverished. See

Williams v. Adams, 660 F.3d 263, 266 (7th Cir. 2011) (discussing

that, when monetary sanctions will not reform a destitute litigant’s

conduct, courts may fashion non-monetary

sanctions, including possible dismissal, but

the sanction must fit the misconduct);

Support Sys. Int'l, Inc. v. Mack, 45 F.3d 185,

187 (7th Cir. 1995) (explaining that when

monetary sanctions are ineffective against an

impoverished and abusive litigant, courts may

as an alternative sanction return, unfiled, any

papers that the litigant files until sanctions

are paid). Under these circumstances, you

may need to adjust the assumptions and

tactics that you apply to ordinary litigation.

What is the best way to approach litigation

when your adversary is pro se? The answer

may begin with an appreciation of the common

errors that lawyers make in litigating these

cases. The Seventh Circuit sees these errors

on a recurring basis as it decides approximately

350 pro se appeals each year, which is about

a third of its approximately 1,000 merits-

based dispositions. In 2013, the Seventh

Circuit vacated or reversed district-court

judgments in about 13% of the appeals in

which the appellant was pro se. (This rate of

reversal was, incidentally, the same as in fully counseled

appeals.) From the vantage point of this steady stream of

appeals and reversals, one can see two broad categories of

errors: first, an under-appreciation of the legal principles that

regularly affect pro se litigation, and second, an insensitivity to

tactics and style that can backfire on a counseled litigant.

Let’s begin with five legal principles that typically animate pro

se cases and, when ignored, collectively account for most of

the reversals in the pro se appeals. The first principle concerns

whether the district court should recruit a lawyer for the pro se.

The United States Constitution does not entitle a civil litigant

to a lawyer appointed at public expense. See Turner v. Rogers,

131 S. Ct. 2507, 2520 (2011). But under 28 U.S.C. §

1915(e)(1), a court “may request an attorney to represent any

person unable to afford counsel.” The Seventh Circuit calls this

“recruiting” an attorney. In Pruitt v. Mote, 503 F.3d 647, 654

(7th Cir. 2007) (en banc), it explained when a district court should

exercise its discretion to recruit a lawyer for a pro se litigant.

First the district court must determine whether the pro se has

taken reasonable, albeit unsuccessful, steps to secure counsel

without the court’s assistance. Second the court must assess the

litigant’s skills, evaluate the complexity of case, and then determine

whether the skills are reasonably sufficient to meet the demands

of the case. This comparison of the litigant’s skills against the

complexity of the case is mandatory. If you persuade a district

court to disregard this comparison, you

may end up regretting it when you later

have to start over. See Navejar v. Iyiola,

718 F.3d 692 (7th Cir. 2013) (remanding

case when district court did not consider

litigant’s limited education, mental illness,

and language difficulties, all of which bore

on competency to litigate discovery and

motion practice).

The likelihood that the Seventh Circuit will

overturn a district judge’s decision to decline

to recruit counsel is low but not zero. In the

time since the court decided Pruitt in 2007,

only 74 appeals (out of over 2300 appeals

prosecuted by pro se litigants) have even

challenged a district court’s denial of a

request for counsel. The court has affirmed

the district court’s decision to deny counsel

in 65, or 88%, of those 74 cases. In 2013 in

particular, of the 40 appeals in which pro se

appellants obtained some reversal on some

ground, the court of appeals reversed in only

2 of those cases on the ground that the district

court had abused its discretion in not recruiting

counsel and the abuse was not harmless. This empirical evidence

suggests a high degree of, but not unwavering, deference to the

district court. In litigation in which a pro se requests that the court

recruit counsel, a prudent opposing attorney will make sure that

the court applies Pruitt correctly.

The second legal principle that commonly arises in pro se

cases involves motions to dismiss a complaint under Rule

12(b)(6) for failing to state a claim. If you are defending

against a pro se’s complaint, you may be tempted to move to

dismiss it in order to end quickly a legally unfounded case. 

Continued on page 19
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But be careful. Even after Bell Atlantic Corp. v. Twombly, 550

U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. 662 (2009),

pleading standards for pro se litigants are still relaxed, as suggested

at the beginning of this article. See Arnett v. Webster, 658 F.3d

742, 751 (7th Cir. 2011) (remanding because pro se’s pleadings,

when taken as a whole, contained a plausible claim). Therefore

you should avoid reading the allegations of the complaint, or

drawing factual inferences from its allegations, too narrowly.

Stingy inferences may prompt a district court to dismiss a

complaint prematurely, thereby inviting a reversal on appeal.

See, e.g., Luevano v. Wal-Mart Stores, Inc., 722 F.3d 1014 (7th

Cir. 2013) (reversing dismissal of a pro se plaintiff’s Title VII

complaint); Gomez v. Randle, 680 F.3d 859, 865 (7th Cir. 2012)

(excessive force complaint); Martin v. Bartow, 628 F.3d 871, 878

(7th Cir. 2010) (habeas-corpus petition); Swanson v. Citibank,

N.A., 614 F.3d 400 (7th Cir. 2010) (Title VII complaint).

In addition to granting generous inferences the pro se’s complaint,

you should also bear in mind the distinction between Rule 8

and Rule 12(b)(6). Rule 8 focuses only on the intelligibility of

the complaint, whereas Rule 12(b)(6) examines whether the

complaint alleges a violation of law. An incoherent complaint

violates the “fair notice” requirement of Rule 8. Before the court

dismisses with prejudice a complaint that is confusing or technically

flawed, a pro se plaintiff deserves a warning from the court about

the defect and a chance to fix it. Smith v. Knox County Jail,

666 F.3d 1037, 1040 (7th Cir. 2011) (court should give pro se a

chance to correct pleading gaffe); Pratt v. Tarr, 464 F.3d 730, 733

(7th Cir. 2006) (complaint’s vagueness might justify dismissal

“presumably with leave to replead”); Loubser, 440 F.3d at 443

(court can dismiss confusing complaint with leave to replead);

Fid. Nat. Title Ins. Co. of N.Y. v. Intercounty Nat. Title Ins. Co.,

412 F.3d 745, 749 (7th Cir. 2005) (same). But if a plaintiff does

not heed the warning to cure the defect, or shows no interest to

do so, a court may treat the complaint as failing to state a claim

under Rule 12(b)(6) and dismiss the case with prejudice. See

Paul v. Marberry, 658 F.3d 702, 705 (7th Cir. 2011); EEOC v.

Concentra Health Servs., Inc., 496 F.3d 773, 782 (7th Cir. 2007).

A complaint that is unduly long may technically offend the

“short statement” aspiration of Rule 8, but it should not for that

reason be dismissed under that Rule if it is otherwise coherent and

states a valid claim. Stanard v. Nygren, 658 F.3d 792, 797–98

(7th Cir. 2011) (undue length alone ordinarily does not justify

the dismissal of an otherwise valid complaint); Davis v. Ruby

Foods, Inc., 269 F.3d 818, 820 (7th Cir. 2001) (repetitious, irrelevant,

and superfluous content does not justify dismissal as long as

defendant has notice of claims).

The third potential pitfall occurs when a lawyer seeks to stifle

a suit by urging a district court to dismiss it because the complaint

does not allege facts that defeat an affirmative defense, like

exhaustion or compliance with a statute of limitations. “Complaints

can’t be dismissed just because they ignore potential defenses.”

Edgenet, Inc. v. Home Depot U.S.A., Inc., 658 F.3d 662, 664–65

(7th Circ. 2011). only if “the complaint itself contains everything

needed to show that the defendant must prevail on an affirmative

defense [may] the court … resolve the suit on the pleadings under

Rule 12(c).” Id. at 665. But unless the complaint’s allegations

set forth an “impenetrable” affirmative defense, see Tamayo v.

Blagojevich, 526 F.3d 1074, 1086 (7th Cir. 2008), a defendant

should not move to dismiss the complaint for failure to anticipate

and refute the defense. Rather, the correct approach is to answer

the complaint, raise the affirmative defense, and if the facts

underlying the defense are undisputed, move for a judgment 

on the pleadings. See Egdenet, 658 F.3d at 664-65. 

The fourth common error is an overly hasty effort to extinguish

a suit for failure to prosecute or for noncompliance with some

order. District courts enjoy broad discretion in this area, see

Moffitt v. Ill. State Bd. of Educ., 236 F.3d 868, 873 (7th Cir.

2001), but the penalty must be proportioned to wrong. In general,

a pro se’s willful disregard of deadlines and hearing dates, as

distinguished from inadvertence or inability to comply, can justify

a dismissal for failure to prosecute, see McInnis v. Duncan, 697

F.3d 661 (7th Cir. 2012). But before a district court pulls the plug

on a lawsuit, (1) the plaintiff should receive some kind of warning,

see Fischer v. Cingular Wireless, 446 F.3d 663, 666 (7th Cir. 2006);

(2) the court should consider the frequency, seriousness, and harm

of the plaintiff’s noncompliance, see Kruger v. Apfel, 214 F.3d 784,

788 (7th Cir. 2000); and (3) the court should assess the plaintiff’s

ability to comply with its order, see Gay v. Chandra, 682 F.3d 590,

594-95 (7th Cir. 2012). These considerations give the plaintiff a

chance to correct or explain his noncompliance and require the

court to evaluate the adequacy of the plaintiff’s response in relation

to the harm caused by noncompliance. See Sroga v. Huberman,

722 F.3d 980 (7th Cir. 2013) (vacating dismissal for failure to

prosecute because court did not evaluate plaintiff’s proffered and

plausible excuse for not fulfilling orders); see also Kruger, 214 F.3d

at 788 (vacating dismissal for failure to prosecute because one

missed deadline without an advance warning of possible dismissal

was not a sufficiently serious transgression). 

Continued on page 20
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The fifth common error occurs at the summary judgment stage.

To prepare your motion, you will dutifully assemble affidavits

and documents from the witnesses favorable to your client. And

you will comply with any Local Rules requiring you to provide

your pro se opponent with the forms explaining summary

judgment procedure such as

N.D.Ill. Local Rule 56.2 or N.D.

Ind. 56-1(f). But suppose the

plaintiff responds to your motion

for summary judgment with a

single sworn statement — her

own affidavit — and in it she relies

on her personal knowledge and

observations to contradict all of

your witnesses. Can you persuade

the judge that, despite that plaintiff’s

convenient, contrary affidavit, no

genuine fact dispute exists?

You may be tempted to urge the

district court to discount the

plaintiff’s affidavit as merely “self-serving,” given the plaintiff’s

financial and personal interest in the case, and therefore the

lone affidavit does not warrant a trial. Resist that temptation.

Although some earlier cases from the Seventh Circuit may

have supported the view that so-called “self-serving affidavits”

do not create a genuine fact dispute, the prevailing view repudiates

that position. When based on personal knowledge, affidavits

that contradict the movant’s evidence, even though “self-serving,”

are sufficient to require a trial of the disputed facts. Hill v.

Tangherlini, 724 F.3d 965 (7th Cir. 2013) (ruling that district

courts should consider “self-serving” factual statements from

plaintiff when based on personal knowledge). If you manage to

persuade the district court to disregard a pro se’s affidavit merely

because it is self-serving, your victory will like be short-lived.

See, e.g., Smego v. Mitchell, 723 F.3d 752 (7th Cir. 2013) (relying

on plaintiff’s affidavit to vacate summary judgment in suit alleging

deliberate indifference to serious dental problems); Washington

v. Hively, 695 F.3d 641 (7th Cir. 2012) (based on plaintiff’s

affidavit, reversing summary judgment in suit alleging sexual

abuse during pat-down and strip searches); McGowan v. Hulick,

612 F.3d 636 (7th Cir. 2010) (referring to plaintiff’s affidavit in

vacating dismissal of suit alleging deliberate indifference to

infection after botched tooth extraction). Many non-precedential

decisions make the same point. See Banaei v. Messing, 547 F.

App'x 774 (7th Cir. 2013) (vacating summary judgment in suit

alleging false arrest and unlawful strip search); Schneider v. County

of Will, Ill., 528 F. App'x 590 (7th Cir. 2013) (vacating summary

judgment in suit alleging deliberate indifference to prisoner’s

credit for good behavior); Ghaston v. Ghosh, 498 F. App'x 629

(7th Cir. 2012) (vacating dismissal of suit alleging deliberate

indifference to painful knee injury); Rivera v. Drake, 497 F.

App'x 635 (7th Cir. 2012) (vacating summary judgment in suit

alleging sexual abuse during pat-down search).

That is not to say that a plaintiff’s

isolated affidavit, contradicting

your carefully amassed evidence,

will always require a trial. If you

are fortunate enough to have a

video recording of a disputed

incident, you may have more

success avoiding a trial over

dueling affidavits. The Supreme

Court has held that, when video

evidence contradicts the plaintiff's

version of an event (and the

authenticity of the video is not

disputed), the court should not

accept the plaintiff's story for

purposes of summary judgment. Scott v. Harris, 550 U.S. 372,

378–80 (2007) (finding summary judgment proper because video

recording necessarily discredited testimony and eliminated any

genuine factual dispute); see also Gillis v. Pollard, 554 F. App’x.

502, 503–06 (7th Cir. 2013) (applying the rule of Scott to a prisoner

who, despite the exculpatory video recording of his pat-down search,

contended that the search was unlawful); cf. Bogie v. Rosenberg,

705 F.3d 603, 610–12 (7th Cir. 2013) (dismissal of complaint was

appropriate where video exhibit attached to complaint contradicted

the allegations in the complaint). Similarly, if the plaintiff presents

evidence that is objectionable (because it is based on hearsay

or not based on personal knowledge), you may be able to avoid

trial. See Ani-Deng v. Jeffboat, LLC, 777 F.3d 452, 454-55 (7th

Cir. 2015); Compania Administradora de Recuperacion de

Activos Administradora de Fondos de Inversion Sociedad

Anonima v. Titan Int'l, Inc., 533 F.3d 555, 562 (7th Cir. 2008)

(in affirming grant of summary judgment, court deemed

inadmissible statements submitted in opposition to motion;   

Continued on page 21
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opposing witness had no personal knowledge, speculated, and

offered hearsay); Cooper-Schut v. Visteon Auto. Sys., 361 F.3d

421, 429 (7th Cir. 2004) (plaintiff’s affidavit did not create

factual dispute because it was conclusory and not based on

personal knowledge).

Bearing these legal principles in mind should help you avoid

some of the problems that have plagued other cases. But as

important as these principles are, equally important are lessons

about tactics of advocacy that can help or hinder you in battle

against a non-lawyer. Two lessons are worth discussing briefly.

First and foremost: protect your credibility. In any lawsuit your

credibility is your most valuable asset. Enhance it at every

opportunity. You can begin by not mocking the pro se. Many

pro se litigants have deep and sincerely held beliefs in the rightness

of their causes and the justness of their tactics. Unless compelling

evidence suggests that your opponent is genuinely malicious,

respect the sincerity of the pro se’s claim even as you argue

that it is baseless. Next, meet your own deadlines. You’ll reinforce

the message that you respect the rules, and you can distinguish

yourself in this respect from your opponent. Also, always accurately

state the record and the case law. Your opponent may not have

the trained eye to discern overstated or misleading interpretations

of cases, but the court will, and it will therefore resent you for

trying to mislead it. Next, be helpful to the court by engaging

all of the pro se litigant’s legitimate arguments and framing

them in the best light for the plaintiff (before refuting them).

You do not help yourself or the court by ignoring, or recasting

into a straw man, a difficult argument that the pro se has raised.

Finally, let the court know if the plaintiff has been sanctioned in

other cases for vexatious litigation or other misconduct, but only

if it relates to the issues in your case.

Second tactical lesson: make it easy for the court to enforce its

rules. Several examples illustrate this. If you intend to move the

district court to dismiss the case because of the plaintiff’s failure

to prosecute, first inform the plaintiff of the consequences of

failing to comply with the court’s orders. Fischer, 446 F.3d at 666

(affirming dismissal for failure to comply with deadline, even

though court had not warned plaintiff of that dismissal was

possible, because defendants had themselves warned plaintiff

that disregarding deadlines might lead to dismissal). If you

plan to move for summary judgment, see to it that your opponent

knows about the ramifications for failing to furnish material,

opposing evidence. Timms v. Frank, 953 F.2d 281, 286 (7th Cir.

1992) (when defendant moves for summary judgment, pro se

plaintiff must be notified of obligations of the non-movant;

otherwise plaintiff may be entitled to another opportunity to

oppose the summary judgment motion). If your pro se opponent

is trying to represent another party in the litigation and you hope

to move to dismiss that other party on the ground that a non-

lawyer cannot represent another adult, a corporation, or an estate,

make sure that you’ve notified the pro se of these limitations.

See Moseley v. Board of Educ., 434 F.3d 527 (7th Cir. 2006)

(child); Muzikowski v. Paramount Pictures Corp., 322 F.3d 918

(7th Cir. 2003) (corporation); Malone v. Nielson, 474 F.3d 934

(7th Cir. 2007) (estates); Navin v. Park Ridge Sch. Dist. 64, 270

F.3d 1147 (7th Cir. 2001) (another adult). Finally, if your pro se

opponent has appealed an adverse judgment, but has not

supplied the court of appeals with necessary transcripts, notify

your opponent of this delinquency before you move to dismiss

the appeal on that basis. See Morisch v. United States, 653 F.3d

522, 529 (7th Cir. 2011) (court can dismiss an appeal if lack of

transcript precludes meaningful review); Piggie v. Cotton, 342

F.3d 660, 663 (7th Cir. 2003) (same); LaFollette v. Savage, 63

F.3d 540 (7th Cir. 1985).

Facing off against a pro se opponent may feel like a trip into

unchartered territory. You may lose some of the comfort that

comes with an opponent who responds more predictably to the

established protocol. But if you recognize and avoid the common

mistakes that other lawyers have made when confronting pro se

litigants, your litigation should run more smoothly and head

toward a just outcome.
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Introduction

Holmes once quipped that “[j]udges commonly are elderly men, and are more likely to hate at sight any

analysis to which they are not accustomed, and which disturbs repose of mind, than to fall in love with

novelties.” Law In Science And Science In Law, 12 Harv. L. Rev. 443, 455-456 (1899). While the first part is no

longer true, there continues to be a measure of truth to the second, at least when the “novelties” involve technology.

Given the complex nature of digital technology and the evolving  and staggering growth of the Internet, it

may not be too far off the mark to say that some “[j]udges [and lawyers] approach social media [and other

forms of Internet] evidence with trepidation.” Deborah Jones Merritt, Social Media, The Sixth Amendment,

and Restyling: Recent Developments in the Federal Laws of Evidence, 28 Touro L.Rev. 27, 51 (2012). 

Perhaps it is that discomfort that has led some to favor the imposition of more stringent requirements on

the admissibility of Internet evidence than other forms of evidence. But that fails to appreciate that it is the

“novelty of the media,” not the inadequacy of the Rules of Evidence that was causing the difficulty. See

Gregory P. Joseph, Internet and Email Evidence (Part I), 58 No.1, Prac. Law 19 (2012). As one commentator

has put it: “Judges and attorneys are understandably concerned about the authenticity of digital evidence.

But these concerns should not lead to a  more stringent authentication standard. The rules of evidence are

often tested by new technology, but the rules of evidence that govern authentication do work when properly

applied to digital evidence.” Michael J. Hannon, An Increasingly Important Requirement: Authentication of

Digital Evidence, 70 J.Mo.B. 314, 320 (2014).

This view is shared by most cases and commentators, who have generally concluded that  questions of

admissibility involved in Internet and digital evidence are resolvable by resort to existing evidentiary

principles, without some measure of enhanced scrutiny or more rigorous standards for authentication.

Continued on page 23
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See e.g., United States v. Vayner, 769 F.3d 125, 131 n.5 (2nd Cir.

2014)(expressing “skeptic[ism] to close the quote that greater

scrutiny is required); In re F.P. 878 A.2d 91, 5 (Pa.Super.2005).

The issue was recently before the Advisory Committee on the

Federal Rules of Evidence of the United States Judicial Conference.

In october 2014, the  Committee conducted a symposium on

technology and the Federal Rules of Evidence, ultimately issuing

a 330-page report. See http://www.uscourts.gov/uscourts/

RulesAndPolicies/rules/Agenda %20Books/Evidence/ EV2012-

10.pdf. The suggestions to the Committee from the participants

were wide ranging, from the addition of an “Ehearsay exception”

to be incorporated into the Federal Rules of Evidence to a proposal

that the ancient documents exception in Rule 901(b)(8) be amended

to deal with issues related to electronically stored information. 

Draft amendments regarding authentication under existing Rules

901 and 902 also were presented to the Committee. Draft Rule

901(b)(11) dealt with evidence about email communications;

Draft Rule 901(b)(12) dealt with website evidence; and (3) Draft

Rules 902(13) and (14) dealt with self-authentication of emails

and text messages. The proposed amendments were predicated

on the codification of case law interpreting existing evidentiary

rules. It was ultimately decided that “better and more particularized

guidance on how to weigh and sort the factors [needed for

authentication] can be done in a ‘Best Practices’ publication,” rather

than through amendments to the Rules. And so, in its November

2014 report to the Standing Committee on Rules of Practice and

Procedure of the Judicial Conference of the United States, the

Committee announced that “it would not proceed at this time with

a rule amendment that would provide guidance on how to establish

the authenticity of electronic evidence,” but would develop a

Best Practices manual to assist “courts and litigants in negotiating

the difficulties of authenticating electronic evidence.”And so, as

things now stand, evidentiary problems arising from the use of

Internet evidence are to be resolved against the backdrop of the

Federal Rules of Evidence as they been interpreted by courts

across the country. 

In addition to the discussion below, there is a partial bibliography

at the end of this Article, containing a selection of the scores of

law review articles that have examined the evidentiary problems

associated with the use of Internet evidence. And for a

comprehensive explanation of the history of the Internet, its

complexity, and how social media and websites work, see

American Library Ass'n, Inc. v. United States, 201 F.Supp.2d

401 (E.D.Pa. 2002) (three judge court). See also Reno v. American

Civil Liberties Union, 521 U.S. 844, 849–853 (1997); Dena McCorry,

With Cloud Technology, Who Owns Your Data, 8 The Federal

Courts Law Review, 124, 127 (2014).

The Rules of Evidence Most Commonly 
Encountered with Internet Evidence Issues

The most often encountered of the Federal Rules of Evidence in

connection with Internet evidence are: Rule 401, defining relevant

evidence; Rules 901 and 902, dealing with authentication; Rule 802,

the hearsay rule; and Rule 1002, the best evidence rule. These Rules

must be kept in mind from the beginning of the case, and discovery

should be geared to satisfying their requirements so that the necessary

evidence can be acquired and will be admissible, not only at trial,

but also in support of or in opposition to a motion for summary

judgment, as Rule 56 requires. See Smiley v. Columbia College

Chicago, 714 F.3d 998, 1005 (7th Cir.2013); Andrew Polovin

and Andrew MacNally, Practical and Strategic Considerations

for Addressing Evidentiary Issues at Summary Judgment, The

Circuit Rider 21 (April 2013). We begin with the most basic

rule, Rule 401.

1. Relevancy

Federal Rule of Evidence 401, which defines “relevant evidence,”

is ubiquitous, applying as it does to every item of evidence in

every case, civil or criminal. If the evidence is not relevant, it is

inadmissible. Rule 402. Rule 401 defines relevant evidence as

evidence having “any tendency to make the existence of any

fact that is of consequence to the determination of the action

more probable or less probable than it would be without the

evidence.” All relevant evidence is admissible unless excluded

by the Constitution, act of Congress, or by the Federal Rules of

Evidence. one such Rule is Rule 403, which excludes relevant

evidence if its probative value is “substantially outweighed by

the danger of unfair prejudice, confusion of the issues, misleading

the jury, or by considerations of undue delay, waste of time, or

needless presentation of cumulative evidence.” (Emphasis supplied).

Continued on page 24
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Note the words “undue,” “unfairly,” “substantially,” and “needless.”

They are important and too often overlooked. Evidence is not

inadmissible merely because it is prejudicial or cumulative or

entails some delay. All evidence used against an opponent is

prejudicial. “That’s the idea.” United States v. Gougis, 432 F.3d

735, 743 (7th Cir. 2005). And much

evidence that is routinely admitted at a trial

is cumulative and properly so, as

“‘[i]ndividual pieces of evidence insufficient

in themselves to prove a point may in

cumulation prove it. The sum of an

evidentiary presentation may well be greater

than its constituent parts.’” Huddleston v.

United States, 485 U.S. 681, 691 (1988).

Consistent with the overall inclusive design

of the Federal Rules of Evidence,

Sprint/United Management Co. v.

Mendelsohn, 552 U.S. 379, 387–388 (2008);

Tome v. United States, 513 U.S. 150 (1995),

and the plain language of Rule 401, the federal

courts are unanimous in holding that the

definition of relevant is expansive. The

standard for admissibility has variously been described as low,

very low, quite low, and minimal. See Smith v. Texas, 543 U.S.

37, 44 (2004); United States v. Boros, 668 F.3d 901, 903 (7th Cir.

2012); United States v. Murzyn, 631 F.2d 525, 529 (7th Cir.

1980); United States v. Needham, 377 Fed.Appx. 84, 85–86 (2nd

Cir. 2010); United States v. Jordan, 485 F.3d 1214, 1218 (10th

Cir. 2007). Thus, the question is not whether the evidence has great

probative weight, but whether it has any, and whether it will

advance the inquiry in any measure. Thompson v. City of Chicago,

472 F.3d 444, 453 (7th Cir. 2006); United States v. Williams,

205 F.3d 23, 34 (2nd Cir. 2000). And a judge does not have the

right to prevent evidence, no matter its source, from getting to the

jury merely because he does not think it deserves to be given much

weight. United States v. Evans, 728 F.3d 953, 964 (9th Cir. 2013);

United States v. Jackson, 208 F.3d 633, 637 (7th Cir. 2000).

Relevancy is not inherent in any item of evidence, but exists only

as a relation between an item of the evidence and the matter sought

to be proved. See 2 Weinstein’s Federal Evidence, § 401.04[2] [a]

(Joseph M. McLaughlin ed., 2d ed. 2007); Advisory Committee

Note to Rule 401. Plainly then, determinations under Rule 401

have nothing to do with the kind or origin of evidence at issue,

and evidence obtained from the Internet is treated no differently

for purposes of assessing relevancy than evidence obtained from

non-Internet sources.

2. Rules 901 and 902: Authentication of
Evidence 

The primary requirement for (and obstacle to)

the admission of Internet evidence is

authentication under Rule 901. See

Michael J. Hannon, supra, 70 J.Mo.B.

314; Grimm Bergstrom & o’Toole-

Loureiro, Authentication of Social Media

Evidence, 36 Am.J.Trial Advoc. 433, 439

(2013); Lorraine v. Markel American Ins.

Co., 241 F.R.D. 534, 545 (D.Md. 2007).

While the proof necessary to authenticate

Internet evidence may in some instances

involve “more complicated variations on

the authentication problem than for paper

records,” In re Vinhnee, 336 B.R. 437, 445

(9th Cir. 2005), at bottom, the analysis is

no different than it is where traditional

forms of evidence are involved: it all boils

down to the same question of assurance that

the evidence is what it purports to be.

The difficulty is where to go to obtain the evidence necessary for

authentication. How do you subpoena Facebook? on what entity

do you serve discovery to ascertain the identity of the real “owner”

of a social media account or website? While lawyers understand

the evidence rules, they are generally not technically savvy or at

least not sufficiently so to be able easily and efficiently to find their

way through the labyrinth that the authentication rules sometimes

require be traversed. The wisest thing a lawyer can do at the outset

of a case that will involve significant, disputed Internet evidence is to

hire a technical expert, who will know where subpoenas should be

directed and can guide the focus of discovery so that the

requirements of Rule 901 can be satisfied.

Continued on page 25
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Rule 901 requires “as a condition precedent to admissibility” that

there be evidence “sufficient to support a finding that the matter in

question is what its proponent claims.” Rule 901(b) contains

10 subparagraphs, which are illustrative, non-limiting examples

of authentication conforming with the requirements of Rule 901.

United States v. Dhinsa, 243 F.3d 653 (2nd Cir. 2001). They apply

equally to all  forms of evidence. 

Witness with Knowledge – Rule 901(b)(1): The first listed

method of authentication is testimony by a witness with

knowledge that a matter is what it is claimed to be. A familiar

example is a screenshot of a webpage or a printout from a

computer of a website that contains statements or postings sought

to be attributable to a party (or person). “To authenticate printouts

from a website, the party proffering the evidence must produce

‘some statement or affidavit from someone with knowledge [of

the website] ... for example [a] web master or someone else with

personal knowledge would be sufficient.’” St. Luke's Cataract

& Laser Inst., P.A. v. Sanderson, 2006 WL 1320242, at *2

(M.D.Fla.  2006)(quoting In re Homestore.com, Inc. Sec. Litig.,

347 F.Supp.2d 769, 782 (C.D.Cal.2004)). See also Wady v.

Provident Life & Accident Ins. Co. of America., 216 F.Supp.2d

1060, 106465 (C.D.Cal.2002)(“This is a common problem

with the evidence presented by Southco because no one with

personal knowledge has given a sworn statement regarding

these websites.”).

Another example of utilizing a witness with knowledge to

authenticate a webpage is through the testimony of the person

who set up the account, Targonski v. City of Oak Ridge, 921

F.Supp.2d 820, 834 (E.D.Tenn.2013), the website designer,

United States  v. Hauze, 501 Fed.Appx. 638, 639 (9th Cir.2012),

or the person who took the screenshot or saw it being taken,

Premier Nutrition, Inc. v. Organic Food Bar, Inc., 2008 WL

1913163, 7 (C.D.Cal.2008), although the latter method will

only authenticate the screenshot itself – much like a photograph,

Internet Specialities West Inc. v. ISPWest, 2006 WL 4569796, 2

(C.D. Cal. 2006) – and that is not enough to link it to the party or

person against whom or for whom it is sought to be admitted.

Vayner, supra. Chat room conversations are often authenticated

by a witness who participated in the conversations and can testify

to the accuracy of transcripts of the conversations. United States v.

Tank, 200 F.3d 627, 630 (9th Cir.2000); United States v. Gagliardi,

506 F.3d 140, 151 (2nd Cir 2007)(informant and FBI agent testified

that the transcripts of chatroom conversations were accurate). But

these are easy examples. The problems encountered in authentication

of Internet evidence are generally more difficult.

Web Postings and Social Networking Sites

There has been an explosion in Web-based social networking sites

such as Facebook, MySpace, Twitter, LinkedIn and others. But

anyone can get an email address, open a social media account, log

into a chat room, or create a website under any name he or she

chooses, and post things anonymously on any number of sites.

See United States v. Vayner, 769 F.3d 125, 131 n.5 (2nd Cir. 2014);

Victualic Co. V. Tieman, 499 F.3d 227, 236 (3d Cir. 2007); Doe

v. MySpace, 528 F.3d 413 (5th Cir. 2008); United States v. Kane,

2013 WL 5797619, 9 (D.Nev.2013). If you have another account

holder’s password, you can log on under that person’s identity. And

of course, the problem of hacking by strangers is well documented.

Little wonder there is a concern about the provenance and the

reliability of information appearing on these sites.

Authentication will require in the first instance sufficient proof

that the name associated with the website or social media account

or email is that of the person or entity whose account or site it

purports to be and against whom the evidence is sought to be

admitted. But suppose the name of the website gives no inkling

of who created it or permits anonymous postings. An example is

Autoadmit.com, which styles itself as “the most prestigious law

school discussion board in the world.” It hosts threads about law

school admissions and life at law firms that are visible to anyone

online. But its users also have posted a number of anonymous

comments that have defamed and vilified several young women.

outraged, the women sued. Thus began the arduous task of finding

out who had libeled them. 

They issued subpoenas for information from AT&T/SBC (the

Internet Service Provider), AutoAdmit (the website’s administrator),

GoDaddy.com (the site host), Microsoft, Yale Law School

Information Technology and others in an effort to obtain the

login records of Internet service providers to ascertain the

identities of those who had libeled them. 

Continued on page 26
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See http://yaledailynews.com/blog/2008/01/31/autoadmit-case-

moves-forward/. The approach pursued in the Autoadmit case is one

that can serve as a template for anyone facing similar difficulties in

linking Internet evidence to a party or person.

Understandably concerned about evidentiary reliability, some

courts have held that printouts from websites should be “closely

scrutinized for reliability.” Monotype Imaging, Inc. v. Bitstream, Inc.,

376 F.Supp.2d 877, 885 n.6 (N.D.Ill.2005). This may ultimately

account for cases that have held that the proponent of Internet

evidence might, in certain circumstances, be required to adduce

sufficient evidence to negate the possibility of hacking, where the

evidence could reasonably support such a possibility. Jackson, supra;

Vayner, supra. But careful scrutiny – which, in any event, should

be the touchstone for the assessment of all evidence – does not

mean that the evidence is of no value, Hickory Farms, Inc. v.

Snackmasters, Inc., 509 F.Supp.2d 716 (N.D.Ill.2007), or that it

should almost presumptively be excluded. 

Generalized expressions of concern must be kept in perspective and

considered against the backdrop of the unanimous holdings that

Rule 901 does not demand  certainty. In all contexts, its requirements

are satisfied when there is sufficient proof that a reasonable juror

could find in favor of authenticity. Tank, 200 F.3d at 630. The

threshold for authentication of evidence “‘is not particularly high’...

and the ‘proponent need not rule out all possibilities inconsistent

with authenticity’....” United States v. Gagliardi, 506 F.3d 140,

151 (2nd Cir. 2007). Accord, United States v. Hassan, 742 F.3d

104, 130, 133 (4th Cir.2014); United States v. Lundy, 676 F.3d 444

(5th Cir. 2012)(standard is “minimal”); Vayner, 769 F.3d at 130.

“only a prima facie showing of genuineness is required; the task

of deciding the evidence’s true authenticity and probative value is

left to the jury.” United States v. Fluker, 698 F.3d 988, 999-1000

(7th Cir. 2012). Internet evidence, whether originating in private

websites or social media accounts, are subject to these principles

and are to be tested against these standards. 

Non-governmental websites are not self-authenticating. Thus, in

the absence of a stipulation or a concession in response to a request

to admit, there must be sufficient proof to warrant a fact finder in

concluding that the site is that of the party or person claimed to

be the “owner.” The name on the website is not enough, any

more than the name on a letter is enough to show it was written

by the signatory. To find out whose site it is, discovery can be

directed against entities like “Who Is Hosting This.com” where

you can learn the identity or purported identity of the web host.

Discovery is then directed to that person or entity. Subpoenas to

the operators of social media sites like Facebook, Twitter etc. will

often be necessary to ascertain the particulars about the account

and its purported owner. All this can become complicated and, as

suggested earlier, hiring an expert to advise you who to subpoena

will simplify your task greatly.

Information obtained through subpoenas to Facebook, Twitter etc.

generally will not, without more, suffice under Rule 901 to

show who made postings on the account sought to be attributed

to a party or person. It may still be necessary to resort to

circumstances from which an inference may be drawn that the

party or witness against whom or for whom the evidence is to be

admitted made the posting claimed to be his. Hassan, supra;

United States v. Cameron, 762 F.Supp.2d 152 (D.Me.2011), aff’d

in part and reversed in part on other grounds, 699 F.3d 621 (1st

Cir.2012). Two cases  make the point. In United States v. Vayner,

the defendant was indicted for transferring a false identification

document. The question was whether the e-mail address from

which the document was sent — azmagmadeuz @il.com —

belonged to the defendant. To corroborate testimony that the e-

mail address was the defendant’s, the government offered into

evidence a printout of a webpage, which it claimed was the

defendant’s profile page from a Russian social networking site

akin to Facebook. The printout contained the defendant’s name

and picture, and listed “Azmadeuz” as the defendant’s address on

Skype. 769 F.3d at 127–28.

The district court admitted the printout over the defendant’s

objection that the printout of the webpage had not been properly

authenticated under Rule 901. obviously, the printout was helpful

to the Government’s case (i.e. was relevant) only if the defendant

authored what was on the site, and the mere existence of a webpage

with the defendant’s name and photograph did not “permit a

reasonable conclusion that this page was created by the defendant

or on his behalf.” Id. at 132. While noting that “[e]vidence may be

authenticated in many ways,” and “the ‘type and quantum’ of

evidence necessary to authenticate a web page will always

Continued on page 27
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depend on context,” id. at 133, the Court of Appeals reversed. The

court held that while “the contents or ‘distinctive characteristics’

of a document can sometimes alone provide circumstantial

evidence sufficient for authentication,” the information on the

printout was known to the cooperator

and likely others, some of whom may

have had a motive to fabricate the

webpage. Id. This same concern

appears in the Seventh Circuit’s

opinion in Jackson, supra.

There, the defendant sought to introduce

postings on white supremacist groups’

websites in which the groups gloated

over the defendant’s case, took credit

for racist UPS mailings, reported that a

group member traveled to Chicago to

mail certain packages, and noted that

the packages were confiscated. The

government objected that the evidence

was irrelevant, hearsay, and lacked

foundation. If the postings on the sites

were true, the evidence was obviously helpful to the defense.

The district court excluded the postings because the defendant

was unable to show that the postings were actually posted by

the groups, as opposed to being slipped into the groups’ websites

by the defendant, herself, who was a skilled computer user.

While there was no issue of the authenticity of the supremacist

groups’ websites or the screenshots of the postings, that didn’t

authenticate the postings as those of the supremacist groups.

Nor did it cure the hearsay problem of receiving the boastings on

the groups’ websites for the truth of the matters asserted.

A court cannot routinely take judicial notice of information on

a website and assume that the website is that of the name in the

uniform resource locator (URL). There must be sufficient proof

under Rule 901 that the website is, in fact, that of the entity or

person whose name appears in the uniform resource locator and

that postings were placed there by or at the behest of the website

“owner” or social media account holder. See also Victaulic Co.

v. Tieman, 499 F.3d 227, 236 (3rd Cir. 2007); Jackson, 208 F.3d

at 638; Whealen v. Hartford Life and Acc. Ins. Co., 2007 WL

1891175, 11 (C.D.Cal.2007); In re Homestore.com, Inc. Securities

Litigation, 347 F.Supp.2d 769, 782 (C.D.Cal.2004). But see

McCoy v. Amateur Athletic Union of the U.S., Inc., 2015 WL

302770, 1 (D.Md. 2015), where, over defendant’s objection to

lack of authentication, the district court took judicial notice of

the information on a website based on its own Internet research

which involved looking up the URL on its own and seeing that

it purported to be that of the defendant. It did so purportedly on

the authority of Jeandron v. Bd. of Regents of Univ. Sys. of

Maryland, 510 F. Appx. 223, 227 (4th

Cir.2013), which held that “a court

may take judicial notice [Rule 201(b)]

of information publicly announced 

on a party’s website, so long as the

website’s authenticity is not in dispute

and ‘it is capable of accurate and

ready determination.’” 

In United States v. Hassan, supra,

the defendants were convicted of

conspiracy to provide material support

to terrorists and to murder, kidnap and

injure persons in a foreign country. The

government introduced exhibits consisting

of screenshots of Facebook pages and

the files embedded therein – including

videos hosted on YouTube (and

maintained by Google). The district court held that the Facebook

pages and YouTube video were regularly conducted activities

of the Internet companies, admissible under Rule 803(6). The

Fourth Circuit affirmed, concluding that since the government

introduced sufficient evidence linking the pages to the defendants,

the requirements of Rule 901 were satisfied. 742 F.3d  at 133.

All the cases recognize that authentication – by whatever

means – will not insure admissibility. The evidence must be

relevant. Vayner, 769 F.3d at 132; Mould v. NJG Food Service

Inc., 37 F.Supp.3d 762, 769 (D.Md.2014). Conversely, failure

to authenticate evidence will obviously render it irrelevant and

thus inadmissible under Rule 402. Cf. United States v. Rembert,

863 F.2d 1023, 1027 (D.C. Cir.1988)(“‘[a]uthentication and

identification are specialized aspects of relevancy”). 

Continued on page 28
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The requirement of relevancy also demands that a screenshot

or printout to be admissible must be shown to be the same as it

was on the date that is relevant to the case. See Specht v. Google,

747 F.3d 929,932 (7th Cir. 2014); Foster v.

Lee, 2015 WL 786990, 6 (S.D.N.Y.2015).

This will often require authenticating

archived web files. Id.; Karlsomn v.

Scholes, 2014 WL 1017614 (D.Idaho 2014)

– which requires a further level of analysis. 

In United States v. Bansal, 663 F.3d 634,

667- 678 (3rd Cir. 2011), the government

obtained screenshot images from a company

called the Internet Archive, which runs a

well-known website called the Wayback

Machine. The Wayback Machine seeks to

catalogue all websites on the Internet by

date since 1966. See Foster v. Lee, 2015

WL 786990 (S.D.N.Y. 2015); Web Tracking

Solutions, LLC v. Google, Inc., 2011 WL

3418323, 16 n.25 (E.D.N.Y.2011). For a

discussion of this important website, see

Spectrum Sciences v. United States, 84

Fed.Cl. 716, 738 (2008); Deborah R. Eltgroth,

Best Evidence and the Wayback Machine: Toward A Workable

Authentication Standard for Archived Internet Evidence, 78

Fordham L.Rev. 181, 184 (2009) and Matthew Fagan, ‘Can

You Do A Wayback on That?’ ’ the Legal Community’s Use of

Cached Web Pages in and Out of Trial, 13 B.U. J. Sci. & Tech.

L. 46, 56 (2007). 

To authenticate the screen-shot, the government called a witness

competent to testify about how the Wayback Machine website

works and its reliability. The witness also compared the screenshots

with previously authenticated and admitted images from Bansal’s

website and concluded, based upon her personal knowledge, that

the screenshots were authentic. This was “sufficient to support

a finding” that the screenshots were “what they purport[ed] to

be,” rendering them admissible under Rule 901(b)(1). See also

Jones v. National American University, 608 F.3d 1039, 1046

(8th Cir.2010)(screenshots of University website properly

authenticated by witness who testified  he was familiar with

the NAU website and with the section of the website that displays

job postings. He also testified that the exhibits were in the same

format as the postings found on the website). But compare,

Specht, 747 F.3d at 932 (screenshots of websites obtained from

an archive service were not admissible without proof of the

reliability of the archive service, even though the designers of

the original website were prepared to testify that the screenshots

accurately reflected how the website they designed existed at

the time in the past relevant to the case; the

court expressed concern about the fallibility

of memory, even though that is classically

and exclusively an issue for the jury, and

the threshold for authentication is relatively

low, as discussed earlier).

Authenticating a computer’s IP address

requires, in the absence of a stipulation,

evidence from the Internet service provider.

In United States. v. Wyss, 542 Fed.Appx.

401 (5th Cir. 2013), Sprint’s custodian of

records gave testimony to authenticate

records of IP addresses, data usage and

customer subscriber information. The

government’s computer forensics expert

testified how he linked the IP addresses

and data used on certain servers to the IP

addresses and data assigned to Wyss’s

Sprint account. That was sufficient.

“Distinctive Characteristics and the Like”:
Rule 901(b)(4):

Rule 901(b)(4) permits authentication by appearance, contents,

substance, internal patterns, or other distinctive characteristics,

taken in conjunction with circumstances. The Rule, which is an

often-resorted to and highly persuasive mode of authentication,

implicitly recognizes the important role circumstantial evidence,

which is often  more compelling and persuasive than direct evidence,

Michalic v. Cleveland Tankers, Inc., 364 U.S. 325, 330 (1960),     

Continued on page 29
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can play in the authentication process. See, e.g., Devbrow v.

Gallegos, 735 F.3d 584 (7th Cir. 2013); Vayner, 769 F.3d at 130.

The familiar methodology used to circumstantially authenticate

emails and letters, see Fluker, 698 F.3d at 999-1000; United States

v. Kilpatrick, 2012 WL 3236727, 4-5 (E.D.Mich. 2012), applies

equally to Internet evidence, including chatroom evidence and

evidence from social media and websites. See United States v.

Simpson, 152 F.3d 1241, 1250 (10th Cir.1998); Lorraine, 241

F.R.D. at 556.

Self Authentication Under Rule 902:

In contrast to private websites, which are not self-authenticating,

In re Homestore.com, Inc. Securities Litigation, 347 F.Supp.2d

at 782, Rule 902 delineates 12 categories of evidence that do

not require extrinsic evidence as a precondition to admissibility.

Information on official government websites is one of those

categories – and an important one. Rule 902(5); Williams v.

Long, 585 F.Supp.2d 679, 689 (D.Md.2008). But beware. As

noted earlier, satisfying Rules 901 and 902  does not ensure

admissibility. The evidence must still be relevant, Vayner, supra;

Kelly v. U.S. Bank, 2010 WL 4135028, 6 (D.or.2010) and not

run afoul of the  hearsay rule. Jackson, supra. 

A perfect example is newspapers, which are classic hearsay.

See Chicago Firefighters Local 2 v. City of Chicago, 249 F.3d

649, 654 (7th Cir.2001); United States v. Microsoft Corp., 253

F.3d 34 (D.C. Cir. 2001). They are also self authenticating; but

that has nothing to do with the hearsay rule. Hearsay is still

hearsay and inadmissible even if the evidence containing the

hearsay is properly authenticated. See Houchins v. Jefferson

County Bd. of Ed., 2013 WL 811723, 2 (E.D.Tenn.2013);

Davis v. City of Springfield, Illinois, 2006 WL 2699333, 2

(C.D.Ill. 2006). See discussion, infra, ¶C.

Authentication Through Production in
Discovery

Problems of admissibility of Internet evidence – indeed of any

evidence – should be identified early in the case so that the

necessary steps can be taken in discovery to ensure that the

foundational information necessary for admissibility at trial

and in summary judgment will be in hand. Failure to obtain

sufficient authenticating evidence is  “almost always... [a] self-

inflicted injury, which can be avoided by thoughtful advance

preparation.” Lorraine, 241 F.R.D. at 542. For example, during

the deposition of a party or witness, it is easy enough to ask

whether a particular social medica account or website is the

witness’s and to ask other relevant questions. 

Screen shots and website printouts can be authenticated often

by merely asking the witness the right questions or by eliciting

testimony that can circumstantially authenticate a piece of Internet

evidence under 901(b(4). Subpoenas can be served on the relevant

social media sites like Facebook, LinkedIn, Twitter, etc. to obtain

the necessary evidence to identify the author of Internet postings

and the “ownership” of the account. To ascertain email account

information, subpoenas can be served on the email providers

like Yahoo, Hotmail, Google, Comcast, etc. For chat rooms,

discovery can be directed towards the relevant chat room host

– and there are scores of them. For websites, discovery should

be directed to the web hosts.

Where the evidence has been produced in discovery by a party

opponent and is the record of that party, there is generally no

issue of authentication. Orr v. Bank of America, NT & SA, 285

F.3d 764, 770–71, 777 n. 20 (9th Cir.2002); Tank, 200 F.3d at

630; Perfect 10, Inc., 213 F.Supp.2d at1155. But note, mere

production of a document in a party’s files does not make the

document that of the producing party, and therefore it will have

to be independently authenticated under Rule 901.

C. The Hearsay Rule: Rules 801 and 802

The hearsay rule has bedeviled lawyers for years, and evidence

scholars have groused about the rule’s “unintelligible” and

“obtuse” qualities. See e.g., John M. Maguire, The Hearsay System:

Around and Through the Thicket, 14 V.and L L.Rev. 741 (1961). 

Continued on page 30
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Even Judge Posner has adverted to the rule’s “complexities.” See

United States v. Boyce, 742 F.3d 792, 802 (7th Cir. 2014)(concurring

opinion) and Czerkies v. U.S. Dept. of Labor, 73 F.3d 1435,

1446 (7th Cir. 1996). Judge Weinstein, the author of Weinstein’s

Federal Evidence, has said that while lawyers are well drilled

in the exceptions to the hearsay rule, they simply do not

understand the rule, itself.

Hearsay is an out-of-court “statement” (i.e. an oral or written

“assertion” or non-verbal conduct intended by the actor as an

assertion), other than one made by the declarant while testifying

at the trial or hearing, offered to prove the truth of the matter

asserted. Rule 801(c), Federal Rules of Evidence. If the definition

seems cumbersome, its underlying rationale is straightforward:

Where the out-of-court statement is offered to prove that what

it asserts is true, the party against whom the statement is offered

must in fairness have an opportunity to cross-examine the declarant

or else the jury cannot evaluate the declarant’s credibility and

hence, the truthfulness of the statement. 

Larez v. City of Los Angeles, 946 F.2d 630, 642 (9th Cir.1991)

illustrates how the rule works, even where the underlying evidence

is self-authenticating. Daryl Gates, the Los Angeles Chief of Police,

was quoted in a newspaper article as having made a particularly

insensitive and inflammatory remark, which, if actually made,

was relevant and admissible against the City. The plaintiff failed

to call the reporters who wrote the story and relied solely on

their article that quoted Gates to prove that he made the statement

attributed to him. The Court of Appeals held that this was error.

Since the declarants – the reporters – were not called, there

was no opportunity to cross-examine them to determine whether

Gates had actually made the statement attributed to him in their

article. Hence, introduction of the article violated the hearsay rule.

Where a newspaper article – or any other out of court assertion

– is not offered for the truth of the matters asserted, but merely

for some other relevant purpose the evidence will not violate

the hearsay rule. See e.g.,  Martin v. City of Indianapolis, 192

F.3d 608, 613 (7th Cir.1999)(newspaper article about a piece of

public sculpture could not be employed to prove the truth of

the matters asserted, but it could be used to demonstrate that

the sculpture was generally known — that it “had not gone

unnoticed.”); Price v. Rochford, 947 F.2d 829, 833 (7th Cir.

1991)(The hearsay rule was not violated by a newspaper article

not offered to prove that the plaintiff was actually in bankruptcy,

but “only that he was reported to have been in bankruptcy.”)

(emphasis supplied); O’Sullivan v. City of Chicago, 2007 WL

671040, 12 (N.D.Ill. 2007)(articles used to show notice).

Non-truth-related purposes for which out-of-court statements –

wherever they may appear-- are limited only by the imagination

of the lawyer and the requirement of Rule 401 that the evidence

be relevant. However, what often occurs in hearsay clashes is

that the proponent of the evidence, in response to a hearsay

objection, says, “the evidence is not being offered for the truth

of the matter asserted, but merely for the fact that it was said.”

Unfortunately, this sort of formulaic response often tends to satisfy

the judge and silence the objector. But, without more, the response

is meaningless. The question is not what the evidence is not

being offered for, but what it is being offered to prove.

If the proponent of the evidence cannot explain how the supposed

non-hearsay use for which the evidence is ostensibly being offered

is relevant, it’s a fair bet that the statement is really being offered

for its truthfulness under the guise of non-hearsay. The same

analysis will hold true for claims that statements or information

on websites or social media are not being used for the truth of

the matter asserted but merely for the fact that it was on the site.

But, the supposed non-hearsay is just the beginning. The question

is how is that relevant? If that question cannot be adequately

answered by the proponent of the evidence, the evidence should

not be admitted.

Having said that, it does not take much to demonstrate relevance

under Rule 401, and often the line between the hearsay and

non-hearsay use will often be thin. See, e.g., Tennessee v. Street,

471 U.S. 409 (1985)(accomplice’s confession implicating the

defendant was properly admitted in defendant’s trial not for the

truth of the matters asserted by the non-testifying accomplice,

but to rebut the defendant’s claim that the police utilized that

confession as the template for his own confession); Richardson

v. Dougherty County, Ga, 185 Fed.Appx. 785 (11th Cir. 2006)

(polygraph admitted solely to show non-discriminatory reason

for firing); Case v. New York Cent. R. Co. 329 F.2d 936 (2nd

Cir.1964) (Friendly, J.)(agent of the defendant allowed to testify

that he had interviewed certain employees and that none admitted

Continued on page 31
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knowing anything about the plaintiff’s accident solely to explain

why the defendant had not called any of the men as witnesses

to rebut the plaintiff’s story).

Non-hearsay uses of out-of-court

statements are often loosely divided

into four familiar categories. United

States v. Arteaga, 117 F.3d 388, 397

(9th Cir. 1997)(Kozinski, J.): statements

that themselves have legally operative

effects – frequently referred to as “verbal

acts,” United States v. Di Maria, 727

F.2d 265, 270 (2nd  Cir. 1984)(Friendly,

J.); statements offered for their effect on

the hearer or to provide background

facts; United States v. Harris, 942 F.2d

1125 (7th Cir.1991)(love letters were

improperly excluded since they were

offered not to prove that their author

loved Ms. Harris or enjoyed giving her

things, but merely to demonstrate why

she believed that what was given to her

were gifts and thus not reportable on her tax returns); United States

v. Leonard-Allen, 739 F.3d 948 (7th Cir. 2013); statements that

circumstantially show the declarant’s state of mind, United States v.

Dupre, 462 F.3d 131 (2nd Cir. 2006); and statements offered

for impeachment. 

These familiar categories are as applicable in the context of

evidence obtained from the Internet as they are in any other,

and if the Internet evidence is offered for some relevant, non-

hearsay purpose the hearsay rule is not violated. See e.g.,

Moroccanoil, Inc. v. Marc Anthony Cosmetics, Inc. 2014 WL

5786253, 25 (C.D.Cal.2014)(Facebook comments not hearsay

when not offered for their truth); Greco v. Velvet Cactus, LLC.,

2014 WL 2943598, 6 (E.D.La.2014)(Facebook posting admissible

to show its effect on witness); Invisible Fences, Inc. v. Fido's

Fences, Inc., 2014 WL 558672, 2 (E.D.Tenn.2014)(screen

shots showing the use of trademarks in commerce or the mentioning

of those marks by various news organizations when offered merely

to show that certain images and text appeared on the website are

not statements at all and fall outside the ambit of the hearsay rule);

Foreword Magazine, Inc. v. OverDrive, Inc. 2011WL5169384,4

(W.D.Mich.2011); People v. Valdez 201 Cal.App.4th 1429,

1437-1438, (2011)(information on defendant’s My Space page

not offered for truth and thus admissible); Perfect 10, Inc. v.

Cybernet Ventures, Inc., 213 F.Supp.2d 1146, 1155 (C.D.Cal.2002)

(printouts of images and text on website when offered to prove

merely that they were on website and not for their truth are not

hearsay). Cf., Ner Tamid Congregation of North Town v.

Krivoruchko, 638 F.Supp.2d 913, 925 (N.D.Ill.2009) (articles

in various publications warning of

possible crash in real estate market

used to rebut plaintiff’s contention

that crash was not foreseeable). 

But remember, satisfying the hearsay

rule does not do away with the

requirement that the evidence be

relevant, and that there be sufficient

authentication of the Internet evidence.

And, that it not run afoul of Rule 403.

While the federal Courts of Appeals

are more and more citing to information

taken from websites – including

Wikipedia – to support or explain

statements appearing in their opinions,

the fact remains that at the trial level,

the hearsay rule will bar admission of

such evidence where it is used to

prove the truth of the matter asserted on the website. See, e.g.,

Badasa v. Mukasey, 540 F.3d 909, 910 (8th Cir. 2008)(discussing

the impermissibility of relying on Wikipedia); United States v.

El–Mezain, 664 F.3d 467 (5th Cir.2011)(“[Internet postings]

constitute classic hearsay”); Jackson, 208 F.3d at 638 (statements

claiming responsibility for crime were hearsay and inadmissible);

Blanks v. Cate, 2013 WL 322881, at *2 n. 3 (E.D. Cal. 2013)

(refusing to take judicial notice of a Wikipedia entry); Bobak

Sausage Co. v. A & J Seven Bridges, Inc., 805 F.Supp.2d 503,

520 (N.D.Ill.2011) (“Each of these is inadmissible hearsay, as are

the musings of unidentified Internet posters.”).
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There are, of course, exceptions to the hearsay rule. one that is

often sought to be invoked by lawyers in cases involving

Internet evidence is Rule 803(6). 

The Business Records
Exception: Applicability
to Internet Evidence

Rule 803(6) contains the well known

hearsay exception for records of a

“regularly conducted activity. ” It

continues to be referred to as the

“business records” exception to the

hearsay rule. While comfortable and

convenient, the terminology is imprecise

and overly restrictive, since the exception

applies not simply to “business records”

but to the records of any regularly

conducted activity of a business,

organization, occupation, or calling,

whether or not for profit. 

Rule 803(6) provides that “[a] record of an act, event, condition,

opinion, or diagnosis” is admissible if: the record was made at

or near the time by —or from information transmitted by —

someone with knowledge;  the record was kept in the course of a

regularly conducted activity of a business, organization, occupation,

or calling, whether or not for profit; the making of the record was

a regular practice of that activity; as shown by the testimony of the

custodian or another qualified witness, and the opponent does not

shows that the source of information or the method or circumstances

of preparation indicate a lack of trustworthiness. The Advisory

Committee Notes to the 2014 Amendments to the Rule state that

the Rule was amended to “clarify” that if the proponent of the

evidence has met the requirements of the exception, then the

opponent has the burden to show that the source of information or

the method or circumstances or preparation indicate a lack of

trustworthiness. “A determination of untrustworthiness

necessarily depends on the circumstances.” Id.

The business records exception is based on a presumption of

accuracy, accorded because the information is part of a regularly

conducted activity, kept by those trained in the habits of

precision, and customarily checked for correctness, and because

of the accuracy demanded in the conduct of the nation’s business.

United States v. Gwathney, 465 F.3d 1133, 1140 (10th Cir.

2006).The “trustworthiness” of the document is the “principal

precondition to admissibility” under Rule 803(6). Internet

companies like Facebook, Twitter, MySpace, LinkedIn, Instagram,

Yahoo and Google maintain records in the regular course of

their businesses relating to their customers. Those records are

obviously admissible under Rule 803(6). See e.g., Hassan, 742

F.3d at 133; United States v. Cameron,

699 F.3d 621, 641 (1st Cir.2012)(Yahoo!

Account Management Tool data,

Yahoo! Login Tracker data, and the

Google Hello Connection admissible

as business records). But, as courts

have recognized in various contexts,

Internet companies are conduits, not

the authors of the information posted

on their sites. Cf., Tiffany (NJ) Inc.

v. eBay Inc., 600 F.3d 93, 107 (2nd

Cir.2010); Chicago Lawyers’

Committee for Civil Rights Under

Law, Inc. v. Craigslist, Inc. 519 F.3d

666, 668-669 (7th Cir. 2008). 

Consequently, their ability to

retrieve information regarding an

individual’s postings or emails

“does not turn that material into a

business record of the Internet

service provider.” Jackson, 208 F.3d at 637 638. See also Hassan,

742 F.3d at 133; United States v. Croft, 750 F.2d 1354, 1367 (7th

Cir.1984). The same is true of web hosts like Yahoo, GoDaddy,

and others that allow individuals and organizations to make their

website accessible via the World Wide Web. The fact that they

maintain their own internal records of what appears on websites

does not mean that what is posted by some third party on the

site qualifies as a “business record” of the Internet company.

In most cases, web postings do not involve the kind of entries

systematically or routinely made to record events or occurrences,

to reflect transactions with others, or to provide internal controls.

See Palmer v. Hoffman, 318 U.S. 109, 113 (1943). Experience

has shown that commercial websites  

Continued on page 33
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(and private ones as well) often post  material that “is full of

imprecise puffery that no one should take at face value.”

Victaulic Co., 499 F.3d at 236. See also Aldana v. Del Monte

Fresh Produce N.A., Inc., 578 F.3d 1283, 1291 (11th Cir.2009)

(“”we have been unable to find any case, in which a press release

from an Internet website qualified as a business record within the

meaning of the exception.”). Postings on or by non-commercial

websites are even less likely to qualify as inherently reliable in

the sense contemplated and required by Rule 803(6).

Thus, most, but not all, courts have rejected the argument that

website postings should be admissible under Rule 803(6). But

see Ca v. New Relic, Inc., 2015 WL 161993 (E.D. N.Y. 2015)

(website statements admissible under Rule 803(6)); In re

Vitamin C Antitrust Litigation, 2013 WL 504257, 5 (E.D.N.Y.

2013)(website of China Chamber of Commerce of Medicines

and Health Products Importers & Exporters announcement of

the identity of its next President admissible under Rule 803(6));

Doctors Medical Center of Modesto v. Global Excel Management,

Inc., 2009 WL 2500546, 9 (E.D.Cal.2009)(announcement on

defendant’s website maintained in the ordinary course of business

and admissible under 803(6)); 4 Christopher B. Mueller &

Laird C. Kirkpatrick, Federal Evidence § 8:79 (3rd ed.). District

courts have also gone both ways with regard to the commercial

lists hearsay exception under Rule 803(17). Compare Commercial

Credit Grp., Inc. v. Falcon Equip., LLC of Jax, 2010 WL 144101,

at *12 (W.D.N.C. 2010), with Rainbow Play Sys., Inc. v. Backyard

Adventure, Inc., 2009 WL 3150984, at *23 (D.S.D.2009). 

No categorical rule can be laid down: admissibility will depend

upon the showing the proponent of the evidence can make. But

where the source of the information or the method or circumstances

of preparation indicate a lack of trustworthiness, Rule 803(6)

by its terms cannot apply. Jackson 208 F.3d at 638.

But, web postings, if properly authenticated and relevant can

be admitted as non-hearsay admissions of the person or entity

posting on the website. See Rule 801(d)(2); United States v.

Brinson, 772 F.3d 1314, 1320 (10th Cir.2014)(statements on

Facebook page); Witt v. Franklin County Bd. of Educ. 2013

WL 832152, 1 (N.D.Ala. 2013)(same); Doctors Med. Ctr. of

Modesto v. Global Excel Mgmt., Inc., 2009 WL 2500546, 9

(E.D.Cal. 2009). of course, they cannot be used affirmatively

by the declarant (i.e. the person or entity posting on the cite)

because of the hearsay rule.

The Best Evidence Rule: Rule 1002

on its face, Rule1002 is simple and clear: to prove the content of

a writing, recording, or photograph, the original writing, recording,

or photograph is required, except as otherwise provided in

these rules or by Act of Congress.” For purposes of the Rule,

“‘[w]ritings’ and ‘recordings’ consist of letters, words, or numbers,

or their equivalent, set down by handwriting, typewriting, printing,

photostating, photographing, magnetic impulse, mechanical or

electronic recording, or other form of data compilation.” Rule

1001(1). However, if all originals have been lost or destroyed,

the original is not required, and other evidence, such as witness

testimony, regarding the contents of a writing, recording, or

photograph is admissible. Rule 1004; United States v. Nelson,

38 Fed.Appx. 386 (9th Cir.2002). Accuracy of the printout is a

preliminary question of admissibility to be determined by the

court. Rules 104(a) and 1008. United States v. Lebowitz, 676

F.3d 1000, 1009-10 (11th Cir. 2012).

When the evidence is not used to prove the contents of a “writing”,

the Best Evidence Rule has no application. United States v.

Stewart, 185 Fed.Appx. 276, 279 (4th Cir. 2006). Nor is it

applicable simply because the document contains facts that are

also testified to by a witness – such as the number of hours worked

by an employee or whether the plaintiff filed an application for

a loan. O’Brien v. Ed Donnelly Enterprises, Inc., 575 F.3d 567,

598-599 (6th Cir.2009). An example is the use of archived

website data or any other piece of evidence used to refresh a

witnesses memory. See Kiva Kitchen & Bath, Inc. v. Capital

Distributing, Inc., 681 F.Supp.2d 807, 812 (S.D.Tex.2010).

See also Weinstein’s Federal Evidence § 1002.04 explaining

that the best evidence rule is not applicable when a “witness's

testimony is based on first-hand knowledge of an event, as opposed

to knowledge gained from a writing, recording, or photograph

depicting the event”). But compare Specht v. Google, supra,

where the court in the absence of authentication of a website

printout held it was error to allow a witness to testify based on

his memory that the website at the relevant time was accurately

reflected in the printout. Where a witness never had a recollection

and is merely reciting what he observed depicted by a screenshot

or printout the Rule bars the testimony. United States v. Bennett,

363 F.3d 947, 953-954 (9th Cir.2004). See Kiva Kitchen &

Bath Inc. v. Capital Distributing Inc., 319 Fed.Appx. 316, 322-

323 (5th Cir.2009).
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In conclusion, while Internet evidence clearly presents

challenges, foresight and thorough preparation will allow you

to deal effectively with questions of admissibility at trial and

on summary judgment. 
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Last year, on December 1, a new set of rules for bankruptcy appeals went into effect. These rules —

Part VIII of the Federal Rules of Bankruptcy Procedure — are a complete revision of the former Part VIII

rules, renumbered and in many respects altered to accomplish several goals:   

•  making the bankruptcy rules more consistent with the Federal Rules of Appellate Procedure,

•  adopting a presumption in favor of electronic communication in filing and service of 
court documents, and

•  employing clearer language.

There are now twenty-eight rules in Part VIII, and a full review of each would more than fill this issue of

The Circuit Rider. For a detailed explanation of the new rules, the best source is their committee notes and a

discussion of the issues raised by comments to the new rules. These can be found, beginning at page 375, in

the 2013 advisory committee agenda book:

http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Reports/BK05-2013.pdf

Here are a few highlights of the new rules that may be of particular interest in the Seventh Circuit. (The rule

provisions affecting district courts generally apply to bankruptcy appellate panels as well, but since there are

presently no BAPs in the Seventh Circuit, the application to BAPs has not been noted.) 

Continued on page 36
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Rule 8002 (Time for Filing Notice of Appeal). The rule

retains the 14-day period for filing a notice of appeal from 

a judgment of the bankruptcy court,

rather than the 30-day period

generally applicable under Fed. R.

App. P. 4(a)(1).

Rule 8003 (Appeal as of Right –

How Taken; Docketing of Appeal).

In a major change from the former

rule, Rule 8003 now provides that 

an appeal is docketed in the court

hearing the appeal when the clerk 

of that court receives the notice of

appeal, rather than when the record 

is transmitted to that court.

Rule 8004 (Appeal by Leave – How Taken; Docketing of

Appeal). With the same new date for docketing as in Rule

8003, any opposition to a motion for leave to appeal would be

filed in the court hearing the appeal, rather than — as under

former practice — in the bankruptcy court.

Rule 8006 (Certification of Direct Appeal to Court of

Appeals). one of the bankruptcy amendments enacted in 2005,

28 U.S.C. § 158(d)(2), authorizes certification of bankruptcy

appeals for direct review by a court of appeals, and provides

that the certification may be made either by the bankruptcy

court or the court to which the appeal is taken. Rule 8006(d)

provides that a court certification may only be made by the

court in which the appeal is pending, but Rule 8006(b) provides

that, for purposes of certification only, a case remains pending

in the bankruptcy court for 30 days after the effective date of

the notice of appeal.

Rule 8008 (Indicative Rulings). Fed. R. Civ. P. 62.1 and Fed.

R. App. P. 12.1 deal with the situation of a motion, such as one

under Rule 60, filed in the district court to affect a matter on

appeal. In such a situation, because the appellate court has the

exclusive authority to issue orders in the case, the district court

could only grant the motion if the appellate court remanded the

case. The indicative ruling procedure was adopted to allow the

district court to consider the motion without granting it. Civil

Rule 62.1 allows the district court to treat a motion in a case on

appeal in one of three ways: (1) defer considering the motion;

(2) deny the motion; or (3) state either that it would grant 

the motion if the court of appeals

remands for that purpose or that the

motion raises a substantial issue.

Appellate Rule 12.1 allows the

appellate court, in its discretion, to

remand the case for a ruling on the

motion if the district court chooses

the third option. Bankruptcy Rule

8008 applies the provisions of both

these rules for bankruptcy appeals.

Rule 8011 (Filing and Service;

Signature). This rule adopts much

of the content of Fed. R. App. P. 25, and emphasizes electronic

filing and service.

Rule 8013 (Motions; Intervention). Previously, the

bankruptcy rules permitted briefs to be filed in connection

with motions filed in the court hearing an appeal. New Rule

8013(a)(2)(D) prohibits such briefing, adopting the language

of Fed. R. App. P. 27(a)(2)(C). Any legal argument must now

be included in the motion itself. Rule 8013(g) additionally allows

motions for intervention by any party in any bankruptcy appeal. It

requires the motion to state whether the intervention was sought

in the bankruptcy court, why it is being sought on appeal, and

why participating as an amicus curiae would not be adequate.

Continued on page 37
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Rule 8014 (Briefs). This rule brings the briefing of bankruptcy

appeals into closer conformity with Fed. R. App. P. 28. For example,

like subdivision (a)(8) of the appellate rule, briefs in bankruptcy

appeals are required by Rule 8014(a)(7) to include a summary

of the argument. Similarly, Rule 8014(f) largely adopts the

appellate rule’s provisions for supplemental authorities, but it

imposes its own deadline of seven days, subject to extension by

the court, for responses to a supplemental submission.

Rule 8015 (Form and Length of Briefs; Form of Appendices

and Other Papers). Modeled on Fed. R. App. P. 32, this rule, as

its title indicates, limits the length of briefs and reduces brief

length from the previous limit to the same length as briefs in

the courts of appeals. As before, there is no requirement for

colored covers.

Rule 8017 (Brief of an Amicus Curiae). Amicus briefs are

now allowed, for the first time, in bankruptcy appeals, largely

following Fed. R. App. P. 29. Unlike that rule, however, Rule

8017 permits the court to request amicus briefing.

Rule 8018 (Serving and Filing Briefs; Appendices). The

former bankruptcy rule on deadlines for filing briefs gave only

14 days each for the appellant and appellee. Rule 8018 increases

that time to 30 days, still less than the 40 days allowed by Fed.

R. App. P. 31.

Rule 8019 (Oral Argument). The rule governing oral

arguments in bankruptcy appeals has been changed to track

Fed. R. App. P. 34. The court hearing the appeal may require

parties to state whether or not an oral argument is needed, and,

if the appellee fails to appear for argument, gives the court

discretion either to reschedule the argument or hear the

appellant alone.

Rule 8020 (Frivolous Appeal and Other Misconduct).

This rule includes provisions from Fed. R. App. P. 38 and 46,

dealing with frivolous appeals and attorney misconduct.

However, it goes beyond those provisions in allowing the

imposition of sanctions not only on attorneys, but also on

parties to the appeal.

Rule 8021 (Costs). Unlike Fed. R. App. P. 39, which divides

the responsibility for taxing costs between the clerks of the

district court and court of appeal, this rule retains the

bankruptcy procedure placing sole responsibility with the

bankruptcy clerk. 

Rule 8025 (Stay of District Court or BAP Judgment). The

only change introduced by this rule is a new provision, Rule

8025(c), providing that a stay of an affirmance by the district

court automatically stays the underlying order of the

bankruptcy court.

Rule 8027 (Mediation). This is a new rule, unique to

bankruptcy. It provides that if a district court has a mediation

program that applies to bankruptcy appeals, the clerk of the

district court must advise the parties of its requirements and of

any effect it would have on filing deadlines.

Weight accorded to bankruptcy court fact-finding. Some

bankruptcy practitioners might notice the omission of former

Rule 8013, dealing with the weight to be accorded on appeal

to a bankruptcy judge’s findings of fact. The omission was

based on the conclusion that the rule was unnecessary, since

the matter is covered by Fed. R. Civ. P. 52(a)(6), which is

incorporated by Bankruptcy Rules 7056 and 9014.

Get Involved!

Interested in becoming more involved in the Association?

Get involved with a committee! Log on to our web site at

www.7thcircuitbar.org, and click on the “committees”

link. Choose a committee that looks interesting, and

contact the chair for more information.
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on December 1, 2014, a number of changes to the Federal Rules of Criminal Procedure went into

effect. Some of these changes are minor and will have little impact on your practice of law. others,

however, are more significant and are worth discussing in greater detail. The 2014 amendments altered

five Federal Rules of Criminal Procedure — Rule 5 (initial appearance), Rule 6 (the grand jury), Rule 12

(pretrial motions), Rule 34 (arresting judgment), and Rule 58 (petty offenses and misdemeanors).    

The change to Rule 6 can be dealt with quite easily because it is merely a technical change correcting

a statutory reference in subsection (e)(3)(D).  See Fed. R. Crim. P. 6(e)(3)(D) (changing 50 U.S.C. §

401a to 50 U.S.C. § 3003)

The changes to Rules 5 and 58 are essentially the same, so it makes sense to discuss them together. Both

rules were amended to require judges at pretrial proceedings to advise non-citizens of their right to

consular notification pursuant to Article 36 of the Vienna Convention on Consular Relations. See Fed. R.

Crim. P. 5(d)(1)(F) and 58(2)(H). Article 36 of the Vienna Convention provides that arresting authorities

must inform a foreign national of his right to contact the consulate and must notify the consulate of

the arrest. See 28 C.F.R. § 50.5(a)(3) (directing U.S. Attorney to notify appropriate consul of foreign

national’s arrest). Therefore, prior to the amendments to Rules 5 and 58, the obligation to inform lay

solely with the government; magistrate and district court judges had no role under Article 36. The

practical effect of excluding judges from this requirement was that a judge’s failure to notify a foreign

national of his consular rights was not grounds for an appeal. 

Continued on page 39
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See Osagiede v. United States, 543 F.3d 399, 402 (7th Cir. 2008).

The amendments to Rules 5 and 58, however, now impose an

affirmative duty on judges to inform noncitizens of their right to

consular notification. See Fed. R. Crim. P. 5(d)(1)(F) and 58(2)(H).

So, what practical impact do these changes have? For judges: the

additional requirement to notify foreign nationals of their right

to consular notification at an initial appearance, including initial

appearances for petty offenses and misdemeanors. For prosecutors:

none. These amendments were not implemented to absolve the

government from its responsibility to notify noncitizens of their right

to consular notification. Instead, they were intended to provide an

additional assurance that U.S. treaty obligations are fulfilled.

Fed. R. Crim. P. 5 advisory committee’s note (2014). Whether

the amendments to Rules 5 and 58 will resolve the issue of

whether the Convention grants individuals enforceable rights or

clarify what remedies exist for a violation of Article 36 notification

— is unclear. While the Supreme Court has previously held that

the government’s failure to notify a defendant of his right to

consular notification does not require automatic reversal of a

conviction or the suppression of evidence, it has left open the

question of whether a violation of Article 36 creates enforceable

rights in a judicial proceeding. See Sanchez-Llamas v. Oregon,

548 U.S. 331, 337, 343 (2006) (“the Court need not resolve

whether the Convention grants individuals enforceable rights,

but assumes, without deciding, that Article 36 does so); Cf.

Breard v. Greene, 523 U.S. 371, 377 (1998) (explaining that,

even if the Vienna Convention creates enforceable rights, a

showing of prejudice is necessary to overturn a conviction). 

The 2014 amendment to Rule 12 included a number of modifications,

some which have broader implications than others. First, the

mechanical and formalistic changes: Former subsection (b)(2) was

simply relocated to subsection (b)(1). Section (c) is now a compilation

of former sections (c) and (e) and includes three subsections.

See Fed. R. Crim. P. 12(c)(1)-(3). Subsection (c)(1) is identical

to former section (c) but includes a new provision setting the

first day of trial as the deadline for filing pretrial motions, unless

the court has set another date. See Fed. R. Crim. P. 12(c)(1).

Subsection (c)(2) simply provides that the court may extend or

reset the pretrial motion deadline at any point prior to trial — a

sentiment that was previously expressed in former section (e).

Lastly, subsection(c)(3) addresses the consequences for failure to

file a timely pretrial motion and for all practical purposes, merely

reiterates the content of former section (e). 

The important changes to Rule 12, which primarily impact the

defense bar, are changes that pertain to subsections (b)(2) &(b)(3).

Specifically, subsection (b)(2) now addresses motions that may

be made at any time during the pendency of a case and only

includes motions based upon lack of jurisdiction. See Fed. R.

Crim. P. 12(b)(2) (“A motion that the court lacks jurisdiction

may be made at any time while the case is pending.”). This is

an important change because under the old rule, defense counsel

was able to bring a claim alleging that the charging document

fails to state an offense at any time during the district court

proceedings. Now, a motion alleging a defect in an indictment

or information is specifically identified in subsection (b)(3),

which enumerates motions that must be made before trial. The

new time restriction imposed by the 2014 amendment for filing a

motion to dismiss based upon failure to state an offense places

a burden on defense counsel to analyze the indictment at the

outset of the case. Failure to do so could result in the motion

being deemed untimely, which, could lead to an unnecessary

claim of ineffective assistance of counsel down the line.  

The last rule affected by the 2014 amendments is Rule 34. It

was amended to permit courts to arrest judgment only if the

court lacks jurisdiction over the charged offense. See Fed. R.

Crim. P. 34. Previously, Rule 34 also allowed the court to arrest

judgment if the charging document failed to state an offense;

however, this provision was removed to comport with the

revisions to Rules 12(b)(2) & (3), which now require motions

alleging a failure to state an offense to be filed before trial. 
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Litigants and commentators have recently questioned the Seventh Circuit’s practice — uncodified in

the court’s internal operating Procedures — of allowing motions panels asked to permit interlocutory

appeals under 28 U.S.C. § 1292(b) and Federal Rule of Civil Procedure 23(f) to also decide the merits

of those appeals, often without merits briefing or oral argument. Critics maintain that this practice is

problematic because, among other reasons, it is contrary to the court’s own operating Procedures; it

impermissibly allows judges to pick their own cases; it improperly affects the outcome of cases on the

merits by allowing particular judicial ideologies to dominate in certain areas of the law; it interferes

with the court’s presumptive procedure of assigning judges randomly to panels; it lacks transparency;

and it obscures the public perception of judicial impartiality. 

This article summarizes a recent challenge to that practice and explores the Seventh Circuit’s history

of adopting panel assignment procedures primarily intended to promote judicial efficiency.

1. The Seventh Circuit’s Presumptive Procedure Of Random Panel Assignments

The federal statute governing the assignment of judges to three-judge panels in the federal appellate courts

does not require that judges be assigned at random to serve on panels. Instead, the statute provides that

“[c]ircuit judges shall sit on the court and its panels in such order and at such times as the court directs.”1

Accordingly, each court determines for itself how it will create its own panels.

Continued on page 41
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Like all of the other federal courts of appeals,2 the Seventh Circuit’s

stated presumptive procedure is that panel members for three-

judge panels shall be chosen randomly from the judges of the court:

Assignments of judges to
panels are made about a
month before the oral
argument on a random basis.
In death penalty appeals,
panels are randomly assigned
when the appeal is docketed. .
. . Each judge is assigned to
sit approximately the same
number of times per term
with each of his or her
colleagues.

The calendar of cases to be
orally argued in a given week
is prepared and circulated to
the judges, and the judges
advise the chief judge of any
disqualifications . . . . The
judges are then randomly
assigned by computer to sit in various panels. This
separation of the processes of randomly assigning panels
and scheduling cases avoids even the remote possibility
of the deliberate assignment of an appeal to a particular
panel.3

In addition, when appeals are decided without oral argument,

three judges are randomly assigned and meet as a panel to

decide these appeals.4

2. Operating Procedure 6 Concerning Panel Assignments In

Certain Cases

The Seventh Circuit’s internal operating Procedure 6 codifies

four exceptions to the court’s presumptive practice of randomly

assigning judges to panels.5 First, a case remanded by the

Supreme Court to the Seventh Circuit for further proceedings

will “ordinarily be reassigned to the same panel that heard the

case previously.”6

Second, briefs in a successive appeal in a case in which the

court has heard an earlier appeal will be sent to the panel that

heard the prior appeal.7 This panel will “decide the successive

appeal on the merits unless there is no overlap in the issues

presented. When the subsequent appeal presents different issues

but involves the same essential facts as the earlier appeal, the

panel will decide the subsequent appeal unless it concludes that

considerations of judicial economy do not support retaining the

case. If the panel elects not to decide the new appeal, it will return

the case for reassignment at random.”8 If a case has been heard

by the court en banc, then successive appeals will be randomly

assigned unless the en banc court directs otherwise.

Third, with regard to successive collateral attacks on a conviction,

an application for leave to file a

second or successive petition

under 28 U.S.C. §2254 or §2255

will be assigned to the panel that

heard the prior appeal on the

merits. If there was no appeal in

the prior case, the application

will be assigned to the current

motions panel.9

Finally, when a motions panel

decides that a motion should be

set for oral argument or that the

appeal should be expedited, it

may recommend to the chief

judge that the matter be assigned

for argument and decision to the

same panel. In the absence of

such a recommendation, however, “the matter will ordinarily

be assigned in the same manner as other appeals” (i.e.,

randomly assigned to a merits panel).10

These four stated exceptions to the presumption of random

panel assignments do not identify any established practice

under which motions panels may retain interlocutory appeals

to decide them on the merits with or without merits briefing or

oral argument. Yet this has been the Seventh Circuit’s practice

for many years.

3. Recent Challenges To Non-Random Panel Assignments 

In Motorola Mobility LLC v. AU Optronics Corp.

The Seventh Circuit’s uncodified practice of allowing motions

panels to decide interlocutory appeals on the merits, often without

merits briefing or oral argument, has recently received widespread

attention in Motorola Mobility LLC v. AU Optronics Corp.11 In

that case, Motorola had requested interlocutory review under 

Continued on page 42
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28 U.S.C. § 1292(b) of the district court’s dismissal of certain

claims. The district court certified its ruling for immediate

appeal. Motorola filed a petition for permission to appeal, to

which the respondents agreed. A Seventh Circuit motions panel

granted the petition for interlocutory review and then, without

asking for further briefing or oral argument, issued an opinion

affirming the district court’s judgment on the merits.12 After

Motorola petitioned for en banc review, the motions panel

vacated its opinion, granted the request for interlocutory appeal,

imposed a merits briefing schedule, and assigned itself to decide

the appeal.13 After briefing and oral argument, the motions panel

issued a new opinion affirming the district court’s decision.14

After the Seventh Circuit issued its new opinion, legal scholars and

media commentators raised concerns about the Seventh Circuit’s

apparent practice of permitting a motions panel to assign itself

to decide the merits and rule without allowing merits briefing

or oral argument.15 This practice, critics asserted, allows motions

panels to pick which cases they want to decide on the merits

and thereby allows particular judicial ideologies to dominate in

certain areas of the law, among other problems. one journalist,

Ed Whelan, posed four questions about the practice on a blog post

about Seventh Circuit motions panels, and he received responses

directly from Chief Judge Wood and (former chief) Judge Easterbrook

(neither of whom served on the panel in Motorola Mobility

LLC). These judges acknowledged certain uncodified operating

procedures with regard to panel assignments:

1. Question 1: How are Seventh Circuit motions
panels composed? . . . .

Chief Judge Wood: Motions panels are set for each six-
month period. A motions judge is set for each week, and
Judge 2 and Judge 3 for the panel are also specified. The
motions judge rules on all one-judge motions, and the
panel handles three-judge motions. For the next week,
Judge 2 moves up to the Motions judge slot, Judge 3 is in
the next position, and a new Judge 4 fills out the panel. If
one judge is disqualified, then the motions staff contacts
the next judge in the rotation. 

Judge Easterbrook: The Seventh Circuit rotates
motions duty on a schedule fixed every six months. The
Senior Staff Attorney asks judges when they are available

and uses that information to compose panels that last one
week. For each week there is an assigned motions judge
(who handles all one-judge motions that arrive during the
week and makes recommendations to the panel about
three-judge motions) and two other members. . . . Judges
usually serve on the motions panel for three consecutive
weeks, though only one week as motions judge; each
week, one new judge joins the panel and one drops off.

All active judges serve an equal number of weeks on the
panel (and as motions judge) during the course of a year.
Senior judges participate, or not, at their option. . . .

Motions filed during a panel’s week stay with that panel,
even if a request for a response means that the case is not
ready for submission until the panel has changed. This
ensures that neither counsel nor any judge can manipulate
the assignment system. Effectively locking a case to a
panel by the date the motion is filed means that the
process produces a random distribution of assignments
over the year. (Counsel don’t know who is on that week’s
panel or who will be on the next week’s, so they can’t
time their motions to produce assignment to a particular
panel.)

2. Question 2: Under Seventh Circuit policy or
practice, who on a motions panel decides whether to
recommend that a particular matter be assigned to the
motions panel for a decision on the merits? . . . . 

Chief Judge Wood: The panel decides as a whole
whether to keep the case. 

Judge Easterbrook: When a motion requires the panel
to consider the merits to some degree — for example,
when the movant requests permission to take an
interlocutory review of a class-certification order, or
permission to appeal under 28 U.S.C. §1292(b) — the
motions panel decides whether it wants to keep the case
for decision on the merits too. The principal
consideration is whether the panel has gotten deeply
enough into the merits that it would be sensible to
continue, rather than require three other judges to learn
the case from scratch. This isn’t written in any rule or
operating procedure, but it has been the court’s practice
since I was appointed in 1985.

Normally the motions judge (who will be the most senior
judge on the panel only about a third of the time) makes
a recommendation about this to the whole panel, but any
member of the panel is free to make a recommendation
independently (or to disagree with the motions judge).
The panel then decides by consensus. Some judges are
more apt than others to prefer keeping a case, but the
process is the same for all judges—and all have an equal
chance to keep cases for decision on the merits.

Continued on page 43
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3. Question 3: Under Seventh Circuit policy or
practice, does the chief judge ever disapprove a motions
panel’s recommendation that a matter be assigned to that
panel for a decision on the merits?

Chief Judge Wood: No, as far as I can recall. 

Judge Easterbrook: Although the operating procedures
say that the panel will refer the matter to the Chief Judge
for assignment, this rarely happens—and no one wants it
to be done routinely. As a practical matter, the issue is
referred to the Chief Judge only when the panel is
internally divided about whether to retain the case for
decision on the merits. During my seven years as Chief
Judge, that happened only once. . . .

4. Question 4: Are there any recognized standards
under Seventh Circuit policy or practice that govern a
motions panel’s decision whether to recommend that a
matter be assigned to that panel for a decision on the
merits? 

Chief Judge Wood: The judges will consider such
factors as the amount of time the panel members have
already invested in the matter, the similarity of the issues
involved in the motion with the issue involved in the
merits decision, and the need to schedule a prompt
hearing. 

Judge Easterbrook: [See response to Question 2.]16

Invoking these statements concerning the Seventh Circuit’s

uncodified practice of permitting a motions panel to assign

itself to decide the merits, Motorola has asked the Supreme

Court to grant certiorari, in part so that the Court can “exercise

its supervisory power” to “put an end to the Seventh Circuit’s

anomalous practice of permitting motions panels to pick through

their docket and assign themselves to decide the merits of cases

they find of particular interest.”17 “Absent unusual circumstances,”

Motorola contends, “no other circuit allows that practice, which

casts public doubt on the impartiality of the assignment process

and the resulting decisions of the court. Appellate judges should

not be able to pick their own cases.”18 The petition argues that

the Seventh Circuit’s practice of allowing motions panels

hearing applications for interlocutory review to assign to themselves

the merits cases that they find “particularly significant or interesting,

rather than leaving the case to the ordinary random assignment

process,” is “not permitted by the circuit’s own [operating

Procedure 6].”19

In its certiorari petition, Motorola notes a tendency of certain

Seventh Circuit judges, when sitting on a motions panel presented

with an application for an interlocutory appeal under 28 U.S.C.

§ 1292(b) in antitrust cases, to decide such cases on the merits

without allowing merits briefing or oral argument.20 Motorola

also raises similar concerns about Seventh Circuit judges’

rulings — issued in response to motions under Federal Rule of

Civil Procedure 23(f) for permission to appeal class certification

orders — that contain significant interpretations of Rule 23

concerning class actions. In many cases, Motorola argues, these

judges elect to “decide the merits of the case without any further

briefing or oral argument” instead of simply deciding whether

to permit the appeal.21 Indeed, Motorola cites a law review article

reporting that two Seventh Circuit judges wrote every Rule 23(f)

opinion — 17 in total — that the court issued during the rule’s

first nine years on the books, and that this was possible because

11 of the 17 cases stemmed from motions panels on which

either of the two judges sat that granted permission to appeal

and then retained the appeal for decision.22

As a policy matter, Motorola argues that the Seventh Circuit’s

practice of permitting motions panels to decide interlocutory

appeals on the merits is alarming because it permits a “handful

of judges” to “decide particular kinds of cases” such that “judges

with particular jurisprudential interest or agendas [have] an

opportunity to thumb through the docket and assign themselves

cases in which to advance those interests.”23 This practice,

according to Motorola, interferes with the “public perception

and reality of judicial impartiality” that is at stake when judges

are randomly assigned to cases.24 Finally, Motorola urges, the

Supreme Court should exercise its supervisory powers to forbid

the Seventh Circuit’s uncodified procedure because the practice

“contradicts its own rules and stands alone among all the

courts of appeals.”25

4. The History And Policy Of Random Panel Assignments

In The Seventh Circuit

An exploration of the Seventh Circuit’s history of random panel

assignments reveals that the circuit first instated the practice of

randomly assigning judges to panels in order to distribute the

court’s workload efficiently and equitably among the judges. 

Continued on page 44
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Court historian and long-standing Circuit Executive for the

Seventh Circuit, Collins T. Fitzpatrick, has reported that for

more than forty years, the Seventh Circuit has followed a

general practice of randomly assigning

judges to serve on the merits panels of

cases on appeal.26 The late Chief Judge

Swygert first adopted this practice in the

early 1970s. Before then, the chief judge

chose which judges would sit each day after

the cases were scheduled. The first

randomly drawn panel involved the

convictions and contempt citations of the

“Chicago Seven” and the contempt

citation of Bobby Seale, who had all been

tried for the charge of conspiring to incite

the riots that erupted during the 1968

Democratic National Convention in

Chicago. Appellate review of the trial —

which had received extensive national

coverage — was expected to entail an

onerous workload for the judges. out of a

concern to distribute the workload fairly,

Judge Swygert selected the panel members

by placing each judge’s name on a slip of paper in a hat and

drawing out the names at random. In devising this procedure,

Judge Swygert also instituted informal rules such as if a judge’s

name was drawn to sit on two days of cases during a particular

week, his name would not be put in the hat for drawing for the rest of

the week. A “bedrock principle,” explains Mr. Fitzpatrick, was that

each active judge would sit as much as the other judges over the

course of the term, thereby distributing the workload in an

equitable manner among the judges.27

The court’s history, as reported by Mr. Fitzpatrick, also

illustrates that exceptions set forth in the court’s operating

Procedure 6 developed primarily out of a concern for judicial

efficiency. According to Mr. Fitzpatrick, the predecessor of

operating Procedure 6(b) “grew out of the multiple appeals in

the Indianapolis School desegregation case. After four appeals,

all with different panels, the court agreed to have the fifth and

sixth appeal go to the panel that heard the fourth appeal. The

appeal involved a large record and it saved judge time by not

having three new judges educate themselves as to the facts and

the law when there were subsequent appeals.”28 Eventually this

practice evolved into current operating Procedure 6(b), which

provides that successive appeals are returned to the panel that

heard the prior appeal.29 Mr. Fitzpatrick reports that the practice of

returning successive appeals to the same panel has “helped to

make the judges more efficient and helped with stare decisis,”

among other benefits.30 He further describes the policy objectives

behind operating Procedure 6(c) (concerning successive collateral

attacks on a conviction) as an “offshoot”

of the successive-appeals practice under

operating Procedure 6(b).31 Thus, as

suggested by the Seventh Circuit’s history,

both the presumptive practice of random

panel assignments and the exceptions

under operating Procedure 6 were

developed with the primary intended

purpose of promoting judicial efficiency.

The preamble to the court’s current

operating Procedures further suggests

that the court adopted its internal practices

with the primary intention to promote the

efficiency of the court’s own operations.

Indeed, the preamble states that the court’s

operating Procedures are “for the court’s

internal operations. The court may dispense

with their use in particular cases. Litigants

acquire no rights under these procedures.”32

As applicable to operating Procedure 6, then, the court has

essentially advised litigants that its procedures relating to panel

assignments in certain cases are designed with the primary

purpose of promoting efficient resolution of cases before the

court. Words such as “ordinarily” and “may” appearing in

operating Procedure 6 indicate the court’s view that these

procedures are merely advisory, not mandatory.33

Continued on page 45
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The Seventh Circuit thus may view the operating Procedures as

opening the door to uncodified procedures intended to promote the

efficiency of the court’s internal operations. The Seventh Circuit

has invoked judicial efficiency to justify other “uncodified operating

procedures.”34 And the same rationale was at the heart of the

explanation provided by Chief Judge Wood and Judge Easterbrook

for the Seventh Circuit’s practice of allowing motions panels to

retain and decide interlocutory appeals.35

of course, even if the Seventh Circuit’s primary intention in

adopting internal procedures may be to promote efficiency in its

own operations, litigants assert that they are nonetheless aggrieved

by the court’s seemingly routine departure, in permissive

interlocutory appeals, from the principle of random panel

assignment espoused in the court’s own operating Procedures.36

Such apparently systematic departure is one reason why

litigants and others assert that the court’s practice of allowing

motions panels to also decide the merits of certain appeals is

not merely an “uncodified operating procedure” but is also a

violation of the codified operating Procedures. And this practice,

litigants and others maintain, impermissibly results in allowing

judges to pick their own cases and thereby affect the development

of substantive law and the outcome of cases on the merits,

among other problems.

5. Conclusion

The Seventh Circuit’s uncodified operating procedure permits

motions panels to retain cases for later decision on the merits

and rule on occasion without allowing further briefing or oral

argument. A review of the court’s history concerning random

and non-random panel assignments suggests that the court’s

primary concern with such procedures may be judicial

efficiency. Litigants and commentators now question whether

this practice violates the court’s own operating Procedures and

impacts parties’ substantive rights by threatening the premise

of judicial impartiality and allowing judges to implement their

own ideological agendas by actively developing particular

areas of law.

Notes:

1 28 U.S.C. § 46(a) (2012); see also id. § 46(b) (“In each circuit the court may
authorize the hearing and determination of cases and controversies by separate
panels, each consisting of three judges, at least a majority of whom shall be
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Analysis, 3 J. LEGAL ANALYSIS 101, 110 (2011) (noting that it is “the practice in all
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3 U.S. CoURT oF APPEALS FoR THE SEVENTH CIRCUIT, PRACTITIoNER’S HANDBooK FoR

APPEALS 10 (2014), available at http://www.ca7.uscourts.gov/rules/handbook.pdf. 

4 Id. at 10–11.

5 SEVENTH CIRCUIT oPERATING PRoCEDURES (“oP”) (Dec. 1, 2009), available at
http://www.ca7.uscourts.gov/rules/rules.htm#opproc.

6 Id. ¶ 6(a).

7 Id. ¶ 6(b); PRACTITIoNER’S HANDBooK, supra note 3, at 10.

8 oP ¶ 6(b).

9 Id. ¶ 6(c) (internal citations omitted).

10Id. ¶ 6(d).

11 775 F.3d 816 (7th Cir. Jan. 12, 2015), petition for cert. filed, U.S. Mar. 17, 2015
(No. 14-1122).

12order, Motorola Mobility LLC v. AU Optronics Corp., Dkt. No. 14-8003 (7th Cir.
Mar. 27, 2014), ECF No. 14. This opinion is available at 746 F.3d 842 (7th
Cir. Mar. 27, 2014), reh’g granted and opinion vacated (July 1, 2014).

13 order, Motorola Mobility LLC v. AU Optronics Corp., Dkt. No. 14-8003 (7th Cir.
July 15, 2014), ECF No. 74.

14 order, Motorola Mobility LLC v. AU Optronics Corp., Dkt. No. 14-8003 (7th Cir.
Nov. 26 2015), ECF No. 133. This opinion is available at 773 F.3d 826 (7th Cir.
Nov. 26, 2014), withdrawn from bound volume, order amended and superseded,
775 F.3d 816 (7th Cir. Jan. 12, 2015).
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Merits Cases?, NATIoNAL REVIEW oNLINE (Dec. 1, 2014),
http://www.nationalreview.com/bench-memos/393734/seventh-circuit-motions-
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Easterbrook Responds, NATIoNAL REVIEW oNLINE (Dec. 2, 2014),
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seventh-circuit-motions-panels-work/; Alison Frankel, At 7th Circuit, unseen
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http://blogs.reuters.com/alison-frankel/2014/12/03/at-7th-circuit-unseen-judicial-
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2014), http://blogs.reuters.com/alison-frankel/2014/12/04/those-non-random-
appellate-panels-study-finds-theyre-almost-everywhere/.

16 See Ed Whelan, Bench Memos: Judge Easterbrook Responds, supra note 15;
Ed Whelan, Bench Memos: Chief Judge Wood Responds, supra note 15. These
questions and responses have been slightly edited for the sake of brevity.
omissions are indicated with ellipses.

17 Brief of Petitioner at i, 13, 33, Motorola Mobility LLC v. AU Optronics Corp.,

No. 14-1122 (7th Cir. Jan. 12, 2015) (citations omitted). on the merits, Motorola

asks the Supreme Court to review the Seventh Circuit’s determination that the

Foreign Trade Antitrust Improvements Act blocks the vast majority of its $3.5

billion price-fixing case against several liquid crystal display panel makers.

18 Id. at 13.

19 Id. at 33.  

20 Id. at 34 (collecting cases).

21 Brief of Petitioner, supra note 17, at 35 (collecting cases).

22  Id. at 36 (citing Margaret V. Sachs, Superstar Judges As Entrepreneurs: The
Untold Story of Fraud-on-the-Market, 48 U.C. DAVIS L. REV. at *27
(forthcoming), available at http://blogs.reuters.com/alison-
frankel/files/2014/12/usdavislawreviewarticle.pdf). 

23  Id.

24 Id. at 37.

25 Id. at at 38–39.

26 See generally Collins T. Fitzpatrick, Changes to the United States Court of
Appeals for the Seventh Circuit over a Third of a Century, 32 S. ILL. U. L.J.
527, 536–37 (Spring 2008). 

27Id.

28 Id.

29oP ¶ 6(b) (expressly invoking “considerations of judicial economy”).

30 Fitzpatrick, supra note 26, at 536.

31Id., at 537.

32 oP, Preamble.

33 Id. ¶ 6(a), (d).

34 For example, the court coined the phrase “uncodified operating procedure” in

United States v. Adeniji, 179 F.3d 1028 (7th Cir. 1999) (Posner, J.) (in

chambers), in which the court provided an efficiency rationale for its uncodified

practice relating to referral of motions to waive oral argument from the presiding

judge to the other two panelists. Id. at 1029. In addition, Mr. Fitzpatrick has

identified an uncodified practice in which appeals with similar issues that are

fully briefed around the same time are argued before and decided by the same

panel of judges. Fitzpatrick, supra note 26, at 537. The policy behind this

practice, according to Mr. Fitzpatrick, is that it helps to “insure consistency of

decisions” and allows judges “to spend more time on one area of the law.” Id.

35See supra note 16.

36 See oP ¶ 6(d) (stating that matters “will ordinarily be assigned in the same

manner as other appeals” (i.e., randomly assigned to a merits panel) unless the

motions panel recommends to the chief judge that the matter should be

assigned to the same panel for oral argument or expedited appeal).
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Federal Rule of Civil Procedure 68 permits a defendant to make an offer of judgment, and, if it is

not accepted, awards costs incurred after that point to the defendant rather than the plaintiff if the

plaintiff obtains a judgment no more favorable than the offer had been. This Rule can provide a powerful

settlement tool and negotiating tactic under the right circumstances, though parties appear to use it

less than one might expect at first glance. The Seventh Circuit has set forth specific parameters

governing its use and application, as refined in several recent cases, and practitioners would be well

served by familiarity with those basic principles.  

Basic Requirements for Rule 68 Offers

As the Seventh Circuit has recognized, Rule 68 is designed to “encourage settlement and to avoid

protracted litigation.” Morjal v. City of Chicago, 774 F.3d 419, 420 (7th Cir. 2014). The Rule provides

that, at least 14 days before trial, a party defending against a claim may “serve on an opposing party

an offer to allow judgment on specified terms, with the costs then accrued.” Fed. R. Civ. P. 68(a). An

offer not accepted within 14 days is considered withdrawn (though a later offer may also be made), and

evidence of an unaccepted offer is not admissible except in a proceeding to determine costs. Id. R. 68(b).

An offer under the Rule may also be made after a determination of liability but before a determination

of damages. Id. R. 68(c). Finally, and critically, the Rule provides that if the party receiving such an

offer obtains a judgment “not more favorable than the unaccepted offer,” that party must “pay the costs

incurred after the offer was made.” Id. R. 68(d). The ability to impose costs on a prevailing party may

in itself provide significant negotiating leverage, as costs may be substantial in some cases, whether

because the scope of the case is vast or because the underlying statute provides for attorney fees as 

Continued on page 48
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part of costs. Moreover, in some circuits, including the Seventh

Circuit, use of Rule 68 in certain circumstances can moot a

plaintiff’s claim, though the Seventh Circuit has also recognized

recent criticism of this position by several

Justices of the U.S. Supreme Court. Swanigan

v. City of Chicago, 775 F.3d 953, 960 (7th Cir.

2015). In any case, understanding when and

how Rule 68 may apply is critical to

understanding its potential use in negotiations.

Most obviously, unlike many settlement offers,

an offer under Rule 68 must include the actual

entry of a judgment against the offering party.

Thus, defendants must be willing to accept

entry of a judgment on the record in making

an offer. At the same time, the Seventh Circuit

treats accepted Rule 68 offers as settlements,

rather than judgments on the merits, for some

“prevailing party” purposes. For example, in

Fletcher v. City of Fort Wayne, Ind., 162 F.3d

975, 976-77 (7th Cir. 1998), the court rejected

an argument that plaintiffs were automatically

entitled to attorney fees under 42 U.S.C. §

1988 as “prevailing parties” after they had

accepted a Rule 68 offer to resolve the case for a fraction of the

damages they had sought. While defendants cannot prevent

treatment of plaintiffs as a prevailing party through language in the

offer denying liability or damages, plaintiffs do not automatically

become prevailing parties through the entry of a Rule 68

judgment.

In addition, the plaintiff must actually prevail in order to trigger the

cost shifting mechanism from the plaintiff to the defendant. In

Delta Air Lines, Inc. v. August, 450 U.S. 346 (1981), the defendant

airline had offered $450 to a plaintiff seeking $20,000 for wrongful

discharge on the basis of race. The plaintiff rejected the offer but

lost at trial, and the defendant argued that the phrase “judgment

finally obtained by the offeree” in Rule 68 included a judgment

against her, entitling the defendant to costs. The Court rejected the

argument based on the plain language and history of Rule 68 as well

as policy considerations, reasoning that defendants could otherwise

make a nominal offer at the start of every litigation and thereby

automatically guarantee an award of costs whenever they prevailed.

Similarly, cost-shifting under Rule 68(d) only occurs applies when

the plaintiff has received a judgment “not more favorable” than

the offer. This may prove complicated with respect to equitable

relief, or even with respect to monetary relief given inevitable

disputes about the costs accrued as of the date of the offer. Wright

& Miller, Federal Practice & Procedure § 3006.1. Rule 68 offers

must also be unconditional, in writing, and served on counsel for

the adverse party. Clark v. Sims, 28 F.3d 420, 424 (4th Cir. 1994). 

In any attempt to enforce the cost shifting mechanism of Rule 68,

defendants bear the burden of proving that the offer met the conditions

of the rule and that it was more favorable than

the judgment obtained by the plaintiff. Harbor

Motor Co., Inc. v. Arnell Chevrolet-Geo, Inc.,

265 F.3d 638, 648 (7th Cir. 2001). Because a

plaintiff “should not be left in the position of

guessing what a court will later hold the offer

means,” the court places the burden on the

defendant to “state his intentions clearly” and,

ultimately, to demonstrate that its offer was

more favorable than the judgment. Id.

Furthermore, the Seventh Circuit has noted

that “the defendant is the drafter of the Rule 68

offer and — unlike an ordinary contract offer

— the plaintiff cannot reject it without legal

consequences.” Morjal v. City of Chicago,

774 F.3d 419, 420 (7th Cir. 2014). Thus, any

ambiguities in a Rule 68 offer must be resolved

against the defendant. Id.

Because Rule 68 permits an “offer to allow

judgement on specified terms, with the costs then accrued,” any

offer must include an offer to pay costs to date, though the amount

of costs need not be set forth separately. Rather, the offeror may

make a lump sum offer including costs or provide that the court

may separately determine costs. In Marek v. Chesny, 473 U.S. 1

(1985), the Supreme Court rejected the idea that the Rule

required separate numbers for costs and settlement damages in

order to permit realistic evaluation by plaintiffs. Instead, the Court

held that when an offer states that costs are included, and a

plaintiff accepts the offer of a lump sum, the judgment entered

will include costs. At the same time, if the offer “does not state

that costs are included and an amount is not specified, the court

will be obliged to include in its judgment an additional amount

which in its discretion … it determines to be sufficient to cover

the costs.” Id. at 6.  

Continued on page 49
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Defendants who make a Rule 68 offer without realizing these

requirements do so at their peril. In Webb v. James, 147 F.3d 617

(7th Cir. 1998), defendants made an offer of judgment of $50,000 

“pursuant to Federal Rule of Procedure 68” to the plaintiff, who

had raised claims under the Americans with Disabilities Act. The

plaintiff accepted the offer, and the defendants then stated that the

offer was all-inclusive, and that no additional fees and costs would

be paid. When the plaintiff cited case law permitting recovery of

additional fees when the offer did not specify inclusion of costs, the

defendant sought rescission of the offer or vacatur of the judgment

entered. The court refused, citing Marek as well as case law

construing Rule 68 ambiguities against the drafter. Id. at 622-23.

Furthermore, while the plaintiff was not automatically entitled to

attorney fees as part of the definition of “costs” because the ADA

did not define costs that way, he was entitled to fees as a prevailing

party based on the terms of the judgment. The Fourth Circuit

similarly concluded that an offer of $30,000 “in full and complete

satisfaction” of plaintiff’s claim permitted recovery of fees and

costs in addition to the lump sum because the offer did not

specify otherwise. Bosley v. Mineral County Com'n, 650 F.3d

408, 413-14 (4th Cir. 2011).

Potential Larger Impact of Rule 68:
Attorney Fees and Mootness Arguments 

Attorney fees may be included as part of the “costs” impacted by

Rule 68 depending upon the underlying statute providing for recovery

of those fees. The Supreme Court has held that when a statute

provides for recovery of attorney fees by the prevailing party and

also specifically treats those attorney fees as part of the costs, Rule 68

will likewise include attorney fees as part of costs. For example, in

Marek, the plaintiff sued three police officers under 42 U.S.C. § 1983

after the shooting death of his son, and the defendants made an offer

under Rule 68 of $100,000. 473 U.S. at 3-4. The plaintiff did not

accept the offer, and the trial resulted in an award of $60,000 in

damages. Plaintiff then sought an additional $171,692 in attorney

fees as a prevailing party based in a § 1983 action. The Supreme

Court, however, noted that, under 42 U.S.C. § 1988, “a prevailing

party in a § 1983 action may be awarded attorney’s fees ‘as part of

the costs’.” Marek, 473 U.S. at 9. Because the pre-offer attorney

fees only totaled $32,000, the total amount of post-trial damages

and pre-offer fees was $92,000, less than the defendants’ Rule 68

offer. The Court therefore held that plaintiffs were not entitled to

recover post-offer attorney fees.

The treatment of attorney’s fees as costs under some statutes

gives defendants facing claims under those statutes the potential

opportunity to use Rule 68 to limit the fees recoverable by a

successful plaintiff. In the event the plaintiff rejects an offer and

then fails to recover more than that offer at trial (after including

pre-offer fees), post-offer fees may not be recoverable. Given that

attorney fees form an important part of potential recovery in many

cases, the ability to limit that recovery will often prove an important

consideration in settlement negotiations. At the same time, statutes

that do not define attorney fees as part of costs fall outside the

purview of this rule. See, e.g., Webb v. James, 147 F.3d at 622-23

(explaining that the ADA does not include fees within costs).

Moreover, while Rule 68 shifts costs and limits the recovery of

attorney fees by plaintiffs, it does not independently permit

defendants to recover their own attorney fees as costs. Even

though Rule 68(d) provides that the offeree “must pay the costs

incurred after the offer was made,” the Supreme Court has limited

those fees to “properly awardable” costs. Crossman v. Marcocio,

806 F.2d 329 (1st Cir. 1986); Wright & Miller, Federal Practice &

Procedure § 3006.2. Cost shifting under Rule 68 comes into play

when a plaintiff has prevailed, and the underlying statutes generally

provide attorney’s fees only to prevailing parties — the operation

of Rule 68 does not override that basic statutory requirement.  

In addition to the impact on attorney fees, some circuits have

held that a Rule 68 offer can moot a plaintiff’s case, even if the

offer is not accepted. The Seventh Circuit adopted this position,

holding that an unaccepted settlement offer can render a plaintiff’s

case moot if it gives her everything she requested because it leaves

no live controversy. Damasco v. Clearwire Corp., 662 F.3d 891,

895 (7th. Cir. 2011). Naturally, this can create a significant risk

for a plaintiff’s ability to continue the litigation when the offer is

directed to the named representative of a putative class. 

Continued on page 50
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The Seventh Circuit has held that such an offer cannot moot a

class after certification, and other courts have suggested that the

same holds true when a class certification motion is pending.

E.g., Holstein v. City of Chicago, 29 F.3d 1145,

1147 (7th Cir. 1994) (“If the district court

has certified the class before the expiration

of the plaintiff’s claims, mootness is

avoided.”); see also Weiss v. Regal

Collections, 385 F.3d 337 (3d Cir. 2004).

At the same time, other circuits have

rejected the idea of mootness achieved

through a unilateral offer that the plaintiff

never accepted. E.g., Diaz v. First Am.

Home Buyers Protection Corp., 732 F.3d

948 (9th Cir. 2013). The Seventh Circuit has

acknowledged the circuit split as to whether

mootness is possible in these circumstances.

Scott v. Westlake Servs. LLC, 740 F.3d 1124,

1126 n. 1 (7th Cir.2014).

The Supreme Court was expected to address the circuit split

through its decision in Genesis Healthcare Corp. v. Symczyk, 133

S.Ct. 1523 (2013), but the majority ultimately reversed on

narrower grounds. The majority held that it could not reach the

issue of whether an unaccepted Rule 68 offer could moot a

plaintiff’s claim because it was barred on procedural grounds from

revisiting the Third Circuit’s decision that the individual claim was

moot. Id. at 1528-29. Writing for four justices in dissent, Justice

Kagan disagreed that any procedural obstacle existed and argued

that “an unaccepted offer of judgment cannot moot a case” because

an unaccepted offer is a legal nullity, with no operative effect.” She

added that “[n]othing in Rule 68 alters that basic principle; to

the contrary, that rule specifies that ‘[a]n unaccepted offer is

considered withdrawn.’” Id. (citing Fed. R. Civ. P. 68(b)). Thus,

she provided a “friendly suggestion to the Third Circuit: Rethink

your mootness-by-unaccepted-offer theory. And a note to all

other courts of appeals: Don't try this at home.” Id. The

Seventh Circuit recognized that, in light of the Genesis

Healthcare dissent, “there are reasons to question our approach

to the problem.” Scott, 740 F.3d at 1126 n. 1.

For now, of course, the circuit split remains in place, but two

recent cases have recognized that, even under the Seventh

Circuit’s current jurisprudence, the bar to rendering a case

moot through Rule 68 is quite high. In Scott, the defendant

offered to pay the plaintiff full statutory damages under the

Telephone Consumer Protection Act for “each and every

dialer-generated telephone call made to plaintiff.” 740 F.3d at

1125. The offer stated that defendants believed there had been

six calls, rather than the twenty alleged by plaintiff, but

suggested further discussion to resolve

the discrepancy. The Seventh Circuit

held that this did not constitute an

“unconditional offer to pay the plaintiff

the entirety of her demand” and thus did

not render the case moot. Id. at 1127.

Similarly, in Swanigan v. City of

Chicago, 775 F.3d 953, 962 (7th Cir.

2015), the court held that an offer had

not mooted the plaintiff’s case in part

because it offered only monetary relief

while the plaintiff had planned to seek

declaratory and injunctive relief. Thus, 

if an offer falls short of satisfying the

plaintiff’s demands in any way, it cannot

render the case moot.

While the Seventh Circuit case law surrounding Rule 68 offers

of judgment may evolve in the years ahead, for now, practitioners

should understand the parameters established by the Seventh

Circuit. The standards for Rule 68 offers may be somewhat

challenging, but in the right circumstances, they may

constitute a powerful tool available for litigants.
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As a former district court law clerk, I can confirm that there are few things more critical to the

outcome of a case than the briefs submitted to the court. Although this observation may seem obvious,

there has been for some time now a growing consensus among judges that the overall quality of briefing

in federal court is “barely and scrapingly passable, or else inadequate or worse.” Karl Llewellyn, The

Common Law Tradition: Deciding Appeals 30 (1960).  

In correspondence with colleagues and friends, Judge Friendly – unquestionably one of the finest

legal minds of the past century – routinely expressed dismay at the frequency with which he found

himself confronted by “abysmal” and “utterly inadequate” briefs that fell “well below the level of

tolerance.” See David M. Dorsen, Henry Friendly: Greatest Judge of His Era 87-89 (Belknap Press of

Harvard Univ. 2012). Judge Posner similarly has expressed dissatisfaction with the quality of much of

the legal writing he has seen. See Jeffrey Cole, Economics of Law: An Interview With Judge Posner,

22 LITIGATIoN 23, 31 (Fall 1995). And the Seventh Circuit has registered alarm on several occasions

over “unintelligible,” “wretched,” “shoddy,” and “incoherent” briefs. See, e.g., Sambrano v. Mabus,

663 F.3d 879, 880-81 (7th Cir. 2011); Stanard v. Nygren, 658 F.3d 792, 801 (7th Cir. 2011); Gross v.

Town of Cicero, Ill. 619 F.3d 697, 704 (7th Cir.2010).  

It’s not just appellate judges who are concerned. So too are scholars, see Llewellyn, supra, and

district judges. Judge Gettleman of the district court in Chicago has lamented having to wade through 
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“some of the most astonishingly incompetent writing

imaginable.” Robert W. Gettleman, We Can Do Better, 25

LITIGATIoN 3, 62 (Summer 1999). And distinguished

lawyers in this very Journal have acknowledged the serious

shortcomings of all too many briefs. See

Brian Paul, Some Advice on How Not to

Write a Brief in the Seventh Circuit – Unless

You’re My Adversary, The Circuit Rider 42

(April 2011).

As complaints about the quality of legal

writing in federal court have grown

particularly acute in recent years, many

courts now appear to be showing signs of

waning patience. See, e.g., Kyles v. J.K.

Guardian Services, Inc., 236 F.R.D. 400

(N.D. Ill. 2006). Last month, the Supreme

Court took the highly unusual step of

issuing a harsh rebuke to an attorney who

submitted an abstruse, jargon-filled certiorari

petition in a patent case. See In the Matter

of Discipline of Howard Neil Shipley, No.

14D2827 (Mar. 23, 2015). only a few days

later, the Tenth Circuit expressed similar

frustration by initiating disciplinary proceedings against a

lawyer for filing “garbled” briefs that contained insufficient

citations and violated numerous procedural rules. See

Alejandre-Gallegos v. Holder, --- Fed. App’x ----, 2015 WL

1346197 (10th Cir. Mar. 26, 2015).  

Having myself been in the position of having to review thousands

of pages of briefs over the past two years, I regret that I am

unable to offer a sunnier appraisal of this situation. of course,

many of the submissions I encountered as a law clerk were

well-written, thoughtful, and, in some cases, even fun to read.

on the whole, however, I was astonished by how often the

opposite was true, and this was a view shared by many other

clerks as well.  

The problems I observed came in many varieties. First were

the lengthy briefs that spilled much ink describing in great

detail the applicable legal standards (which no one had disputed)

only to trail off elusively when the time came to analyze the

law in light of the facts of the case at hand. on the other side

of the spectrum were the flimsy three-page oppositions that

read as though they had been cobbled together from a paralegal’s

outline in less than an hour’s time. Even more common were

the briefs that trotted out dozens of ancient cases from all the

wrong jurisdictions, and those that threw caution to the wind

by citing no authority whatsoever. Countless other briefs rambled

on at length about the most irrelevant factual minutiae, while

many more failed to provide even a basic overview of the

background to the case. other pitfalls – the “frequency with which

the relevant briefs miss or obscure telling points, choose foreseeably

losing ground, or mismanage promising positions” – are as

familiar today as they were in Professor

Llewellyn’s time. See Llewellyn, supra.

My intent here is not to be critical for the

sake of being critical, but to offer some

insight into the significant negative impact

that poorly crafted briefing can have on

how arguments are received and how the

lawyers who make them are perceived

behind chambers doors. A brief that is

well-written and thoroughly researched

demonstrates that the issues at stake justify

a meaningful investment of the judge’s

time and that the arguments you have raised

at least are worthy of serious consideration.

A sloppy brief, on the other hand, can signal

laziness or convey a sense that you do not

believe your position is well-founded. Even

if you are ultimately on the right side of the

law, you invariably will be starting from a point of weakness

and, in a close case, the judge is less likely to be convinced by

a lawyer who employs a careless approach.

My purpose in writing this article is to share some thoughts and

suggestions about how to avoid common briefing mistakes and how

best to go about persuading a judge to rule in your client’s favor. The

good news is that you don’t have to be a celebrity Supreme Court

practitioner to craft a winning argument and, in my experience, a

brief needn’t be brilliant to be effective. Still, a good brief must

provide a clear roadmap for how you think the case should be

decided, which at a minimum means articulating the legal basis

for the relief you seek.

Continued on page 53
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In my view, briefs that fail in this regard do so, in large part,

because of the writer’s misunderstanding of his or her audience.

For better or worse, it is worth remembering that your brief is

being read by a generalist judge and a relatively inexperienced

law clerk, both of whom are unlikely to be especially knowledgeable

about the specific area of law or industry out of which your case

arises. The federal district courts have jurisdiction over an extremely

broad range of cases, and it is helpful to keep in mind that, no

matter how important your case may be to you and your client,

it’s still just one of hundreds of active matters that are on the

judge’s radar. For this reason, it can be dangerous to assume that

the court is beginning from a point of familiarity with regard to

either the facts or the law necessary to decide your case – even if

you have appeared before the judge on the matter several times.

See Interview with Judge Posner, supra.

A related problem is that lawyers seem to favor an inside baseball

approach to writing, often larding up their briefs with jargon and

legalese. Many still insist on wasting the first several lines of every

brief with the age-old “NoW CoMES the above-named Plaintiff

by and through…” language. No one knows why. And where there

are a lot of parties, this can waste up to a quarter of a page, which

could have been used on legal argument. 

overuse of acronyms also is common even though many courts

have expressed displeasure with the practice. See, e.g., Delaware

Riverkeeper Network v. Federal Energy Regulatory Commission,

753 F.3d 1304, 1321 (D.C. Cir. 2014) (Silberman, J., concurring)

(criticizing the use of obscure acronyms as “aggravating” and

“lousy brief writing”). on this point, Judge Kozinski once related

this line from a particularly egregious brief: “LBE’s complaint

more specifically alleges that NRB failed to make an appropriate

determination of RTP and TIP conformity to SIP.” The judge

concluded that “[e]ven if there was a winning argument buried in

the midst of that gobbledygoop, it was DoA.” Alex Kozinski,

The Wrong Stuff, 1992 BYU L. Rev. 325, 328 (1992).  

The best briefs are those that explain the case in a way that would

be understandable to an intelligent non-lawyer. Begin with the

basics; if the facts or the law are complicated or counterintuitive,

try to tell the backstory of how they became that way. Niche areas,

like labor disputes, patent litigation, and ERISA cases (this is not

an exhaustive list), may need special care.  Don’t think of this as

talking down to the judge – I can guarantee that he or she will

appreciate the refresher. See Interview with Judge Posner, supra.

Providing a solid background, however, should not be confused

with throwing in every detail no matter how tangential it may be.

As a profession that has long insisted on covering every base

imaginable, we, as lawyers, tend to lean towards over-inclusion,

an approach that often leads to muddled factual presentations and

rambling legal analysis, despite the fact that we are continually

told to avoid that approach. Walker v. Abbott Laboratories, 416

F.3d 641, 643 (7th Cir. 2005); Rehman v. Gonzales, 441 F.3d

506, 508-09 (7th Cir. 2006); Matthew Kennelly, Over-Arguing

Your Case, 40 LITIGATIoN 41 (Winter 2014).  

Repetition also tends to be rampant in briefs and, too often, lawyers

will stretch to fifteen pages what easily could have been said in

twelve. This may not sound like a big deal, but judges are busy

people, and you are apt to get more mileage out of a crisp argument

than a meandering one. See United States v. Brocksmith, 991 F.2d

1363, 1366 (7th Cir. 1993).

of course, under-inclusion is a vice as well, and it is a poor gamble

to assume that the court will independently flesh out ideas that are

left undeveloped in the briefs. As the Seventh Circuit has emphasized

repeatedly, it is not the judge’s obligation “to research and construct

the legal arguments available to parties,” United States v. Alden,

527 F.3d 653, 664 (7th Cir. 2008), and “perfunctory and undeveloped

arguments, [or] arguments that are unsupported by pertinent

authority, are waived.” Hess v. Kanoski & Assocs., 668 F.3d 446,

455 (7th Cir. 2012) (quotation marks and citation omitted). 

The same point can be made about presentations at summary

judgment, where lawyers frequently are want to submit boxes

upon boxes of documents with little to no explanation as to their

significance. Expecting the court to comb through the evidence

in search of support for your position is akin to asking the judge

to “play archaeologist with the record” and is a surefire way to

lose your case. See DeSilva v. DiLeonardi, 181 F.3d 865, 867

(7th Cir. 1999). Judges are reluctant to assume the advocate’s

role, and it is foolish to think that the court will bail you out of a

deficient presentation. See, e.g., Burdett v. Miller, 957 F.2d 1375,

1380 (7th Cir. 1992); Minemyer v. R-Boc Representatives, Inc.,

695 F. Supp. 2d 797, 802-03 (N.D. Ill. 2009).

Continued on page 54
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one area worthy of special mention in the summary judgment

context is Local Civil Rule 56.1, which requires each party to

compile a separate statement of undisputed

facts in addition to any substantive papers

that may be submitted. Although some form

of this rule is now standard in most

jurisdictions, many lawyers continue to

neglect this requirement and other aspects of the

Rule – often with disastrous consequences,

since failure to comply with the Rule can lead

to the judge disregarding facts or accepting

your opponent’s unchallenged account as

true. See Rao v. BP Prods. N. A., Inc., 589

F.3d 389, 393 (7th Cir. 2009); F.T.C. v. Bay

Area Business Council, Inc., 423 F.3d 627,

633 (7th Cir. 2005); Goswami v. DePaul,

2015 WL 251304 (N.D. Ill. 2006). other

common deviations from the Rule include

responding to an opposing party’s submissions

by “disputing” factual statements with legal arguments that

belong in the briefs, unreasonably spinning or otherwise

misstating testimony, and failing to include citations to the

record. Try to remember that these statements are for the benefit

of the court, and you do not help your case by filing obstructionist

responses that just make things more difficult for the judge.

Another common mistake in brief writing concerns the inordinate

amount of time that lawyers tend to spend discussing case law.

If another case is truly similar to the one at hand or is otherwise

illustrative, by all means use it. Too often, however, there is an

inclination to substitute real legal analysis for lengthy factual

descriptions of cases that are comparable only peripherally. As

Judge Posner has put it, lawyers “would be much better off

deemphasizing [individual] cases and trying to show [judges]

why their side has a better, in the sense of a more equitable, case

and that the result they are contending for is at least permitted by

the cases as opposed to compelled by them.” Interview with

Judge Posner, supra, 22 LITIGATIoN at 29.

The selection of cases you choose to include in your brief matters

a great deal as well. There is no point in citing general legal

propositions from a 1985 case from the District of Wyoming if

your case is going to be decided in 2015 by a judge in the Northern

District of Illinois. Using old and non-controlling authority from

distant jurisdictions smacks of a canned brief, and the simple step

of updating and tailoring your citations to the

court you are before will go a long way towards

improving the judge’s view of your brief.

Finally, you should never underestimate the

importance of the judge’s individual rules of

practice, which tend to be overlooked with

even greater frequency than the local rules.

A judge’s standing orders play a critically

important part in the efficient management

of chambers business. If the judge requires

courtesy copies of filings with protruding

tabs for exhibits, as N.D. Ill. Local Rule 5.2

does, you should follow the rule. Complying

with the judge’s standing orders and the

relevant local rules not only is mandatory,

but it demonstrates to the judge that you are

a careful and thorough lawyer and increases your odds of making

a positive impression on the court. 

The point of all this is not to be preachy or gratuitously critical. I

am keenly aware of my limited experience as a lawyer; but having

had the experience of working behind the scenes in federal court,

I believe I have an informed perspective on how briefs are evaluated

and cases decided, and that this insight may be helpful to lawyers

eager to aid the court in deciding their case “properly” – that is,

in their client’s favor. 
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In September 2014, I resigned as an equity partner at Bartlit Beck to join the U.S. Attorney’s office. Now

six months into my tenure as a federal prosecutor, Judge Cole asked me to write about my transition to the

public sector after so many years at a law firm I deeply respect. In a time when many young lawyers are

expressing varying degrees of dissatisfaction with private practice, see Steve Harper, The Lawyer Bubble -

A Profession in Crisis (2013), Judge Cole thought my reactions to transitioning to public service would be

valuable to younger lawyers. 

Reflecting on where I am today requires a little background on where I came from. I was fortunate to work

at what I consider the finest law firm in the United States. When I first joined Bartlit Beck as a law clerk during

my second year at Northwestern, the firm had approximately 25 lawyers. When I left almost 15 years later,

we had grown to 75. Throughout my tenure, I was able to work on the most interesting civil cases, with the

most brilliant colleagues, for the most appreciative clients. I cross-examined witnesses at a trial in my third

week on the job, continued to get trial opportunities at every turn, had the freedom to choose the cases I

worked on, and never once billed by the hour. The paycheck was pretty nice too. Bartlit Beck is a special

place, and they were very good to me. 

So why did I leave? Mine is not a story of a law firm minion dissatisfied about the work I performed

(although it was often grueling, especially the travel), or the people I worked with (my former colleagues

remain some of my closest friends). I knew that if I stayed at Bartlit Beck I would have a professionally

rewarding and lucrative career. But I also knew that if I stayed, I would regret not pursuing a long-held

Continued on page 56
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dream to serve as a public interest lawyer. Ever since law school,

when I interned at the U.S. Attorney's office, I wanted to be a federal

prosecutor. I admired the office’s mission

and its impact on our community, got

chills every time an Assistant announced

his or her appearance “on behalf of

the United States,” coveted the high-

profile trial opportunities reported in the

newspapers, and envied the prosecutors

who displayed a familiarity with the

Dirksen building that outsiders could

never achieve.

Personal reasons kept me from

applying to the office earlier in my

career. By the time those personal

reasons were no longer limiting, the

federal government had implemented

a hiring freeze. And by the time the

government lifted the hiring freeze, I felt that perhaps I was

too far along in my career to start over. A chance encounter

with an old friend and a former Assistant caused me to

reevaluate, and the rest is (recent) history.

The transition from corporate board rooms to the government

pay scale has been interesting, to say the least. After six months,

I can say two things with certainty: (1) there is a lot I miss

about Bartlit Beck, and (2) I would do it again in a heartbeat.

A lot of people have asked what it’s like to start over after so

many years in private practice. Judge Cole’s invitation to

reflect in writing has led me to identify the following differences:

First, unlike in civil practice, everything in this job matters.

There are no wasted seconds. Sure, there is a lot of paperwork

and bureaucracy, but you are not going to spend two months

arguing about the 8,000-page privilege log. Both sides focus

on what matters. With caseloads exceeding dozens of cases,

time constraints demand prioritizing what’s important.

Second, in private practice, I spent a disproportionate amount

of time responding to others, whether it be opposing counsel,

associates, more senior partners, and, of course, clients. Email

flowed 365/24/7. In my current job,

I work just as hard as I did when I

was a partner in a law firm. But the

reasons are different. AUSAs work

long hours, not because of billing

pressures or unreasonable demands

to generate work product, but because

of the need to “get it right” at the

high standards our legal community

has come to expect, and the individuals

who face prosecution deserve. 

The hours are long for a second

reason. The issues AUSAs encounter

are incredibly interesting (truth really

is stranger than fiction), and we

routinely get meaningful opportunities

to stand up in Court (opportunities that many law firm partners

seldom have). In my third month on the job, I had a Seventh

Circuit argument and a pre-trial conference for a securities fraud

trial scheduled at the same time on the same day. Although I

was working long hours to prepare for both, I was genuinely

enjoying the subject matter. Starting over, learning a new area

of the law, and developing a new skill set was exhilarating.

Change was professionally reinvigorating.

Continued on page 57
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Third, there is a mutual respect between the U.S. Attorney’s

office and the defense bar that makes practicing law more

enjoyable than the adversarial relationships I often experienced

on the civil side. As a prosecutor, you run into the same lawyers

and the same judges over and over again. You work in the

same building. You see the same people every day. You can’t

afford to be a jerk because you’ll get nothing done when the

next case rolls around. And you can’t take unreasonable positions

because the court, which you will appear before time and time

again, will start to question your credibility. In other words, the

small legal community in the Dirksen building breeds

professionalism and civility.  

Fourth, unlike in civil practice, my job now is not to win, but

to achieve a just result. That is an incredible psychological

shift that changes the way you practice law. I welcome calls

from defense counsel because they provide an opportunity to

discuss areas of dispute and, from my perspective, make sure I

am advocating for the right outcome. I no longer screen calls

to avoid the inevitable, and unnecessary, fight about discovery.     

Fifth, I am proud of what I do now in a way that is difficult to

explain. I was proud of my career at Bartlit Beck, too, but this

is different. In November, Judge Flaum, a mentor for whom I

clerked 14 years ago, swore me in as an AUSA. My three

children were in attendance. They’re young , but they understood

Judge Flaum’s message about public service and sacrifice. My

children think my current job is cool. We talk about it. We look

at the newspaper to see which cases my colleagues are handling.

And I hear them talk about what I do with their friends. I’m

proud that my children know I gave up something great to

make what I hope will be a small, but meaningful, contribution

to our community. 

Sixth, serving as an AUSA has given me a perspective about

the Chicago area that I did not have before I started. In six

short months, I have learned a ton about our community —

what makes it great and where we need to improve. Working

as an AUSA gives you an insight that you simply cannot

achieve practicing civil litigation. 

So far I’ve described all of the great things about public

service. I don’t want to pretend I don’t miss certain things

about private practice, or that there aren’t drawbacks to public

service. of course there are. The paycheck is an obvious one,

but I knew that going in. Getting used to the government

bureaucracy was a challenge, like budgeting my “vacation

time,” working more rigid hours, paying to use the water

cooler, and having to type a 600-character password to access

my government-issued iPhone (and seemingly changing that

password every other day). You get the idea.

Some of the drawbacks are less obvious. I miss helping businesses

navigate their biggest problems. I miss the 14-years of capital I

had built up at Bartlit Beck and being the “new guy” at a much

larger institution. And it turns out a lot of criminal activity takes

place outside of normal business hours, making for some late

nights. Like everything in life, there are pros, and there are cons.

For me, the pros outweigh the cons. Transitioning to the public

sector at this point in my career allowed me to fulfill a long-

held dream, and (so far) has exceeded my expectations. I can’t

believe I ever hesitated, but that is a consequence of my own

risk-averse personality. I suppose the biggest lesson I’ve learned is

that the fear of change can be paralyzing, but the right change

can be a wonderful thing. For those of you considering a

transition from private practice to public service, you should

not hesitate. You will not regret it.
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In the United States, “Magna Carta” is synonymous in popular culture with rights, both in America

and abroad. A quick Google search reveals the following:  

•  the Magna Carta for homeowners’ associations1;

•  Wal-Mart’s Magna Carta for auditing2;

•  the Magna Carta for call center workers3;

•  the Magna Carta for electricity consumers4; 

and, of course, Magna Carta Holy Grail, the album by Jay-Z.

The phrase Magna Carta is ubiquitous, but the history of the document and its influence on modern

law may be less well-known. The Magna Carta was a triumph at the time it was signed, but almost

immediately thereafter it was a failure. Its real influence was not felt for many generations.

King John was a Very Bad King

King John reigned from 1199 to 1216, right after Richard the Lion-Hearted, after pushing aside Richard’s

choice for the crown.5 By all accounts, John was a very bad king. He was a failure in war, which was

kings’ big business in those days. He lost all of England’s territories on the European continent, and he

bankrupted the country in the process.6 He raised taxes, then confiscated the lands of those who could

not pay.7 He fought with the church.8 He alienated farmers by his land policies, which were designed,

at least in part, to promote fox-hunting.9 He antagonized the Scots, he imprisoned all Jewish males, and,

to secure debts, he often would take debtors’ children as his hostages.10 He was cruel and dishonest.11 As

one author said, “His reckless ambitions and bitter passions combined with indolence and total lack of

Continued on page 59
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moral perceptions aroused a universal nausea.”12

He was such a bad king that no monarch in the

800 years since his rule has taken his name.

In 1215, when he was about to impose another

tax on landowners to fund another military

campaign, the landowners (known as barons)

banded together against him. When he was

cornered at Runnymede, he was faced not only

by all the barons, but also the Archbishop of

Canterbury and all the merchants of London

because of various wrongs John had done them.13

Historically, the outcome of encounters such as

this one was the loss of the king’s head.14 But

that didn’t happen with John. He agreed

instead to put his seal to a document that

codified the customs that had been in force

under the Saxons to regulate the relationship

between the crown and the barons.15 That was

the Magna Carta.

Magna Carta’s Immediate Failure and

Later Revival by Lord Coke

The Magna Carta was designed to regulate

dealings between King John and the barons,

but in practice it was an utter failure. Both

John and the barons ignored it almost from the

moment it was sealed, and John had his ally

Pope Innocent declare it invalid about six

weeks after it was signed.16

The Magna Carta was designed to avoid warfare between John

and the barons, but that fighting began after all and John died a

few months later, his death attributed variously to dysentery or

poisoning.17 He was succeeded by his son, Henry III (then age 9),

who immediately reaffirmed the Magna Carta.18

Relations between the barons and the crown improved after

John’s death, but the Magna Carta was honored more in the

breach than in the observance for the next four centuries. The

revival of the Magna Carta was spurred by neither kings nor

barons, but rather by the legal scholar and judge Edward Coke.19

Coke took as his task educating the British public about the

Magna Carta – or at least what he understood the Magna Carta

to be. Coke’s version of the Magna Carta has had the greatest

influence on later generations, and it had a direct impact on

America because Coke had a hand in drafting the charters for

some of the original thirteen colonies.20 Framers including

Madison, Jefferson, and John Adams read Coke’s books.21 Coke was

probably the most important figure in elevating the

Magna Carta to the status it has today, but he

didn’t come around until more than 400 years

after the document was sealed.

Why the Magna Carta is Important

The English constitution is not a single document.

It is a series of documents burnished by hundreds

of years of customs.22 The Magna Carta is among

the oldest of the written documents.23

It is revolutionary for two reasons. First, it is

probably the earliest example in Western

civilization of the principle that fundamental

legal rules should be written down.24 Second,

it codifies the principle that there are laws the

crown must obey.25 As Churchill put it, “Now

for the first time the King himself is bound by

law.”26 For the most part, the Magna Carta merely

codified previously understood principles about

the rights and responsibilities of the ruler and

the ruled. But putting those principles in writing

gave them more heft and meaning.

The Magna Carta refers to several principles

that echo in modern law and society. Books

have been written and academic battles fought

over exactly how much and in what ways the

Magna Carta’s influence has been passed down.

The earliest version of the Magna Carta had

63 paragraphs (later versions reaffirmed by

later monarchs contained additional and

amended provisions). Much of the document addressed

obscure issues of property, inheritance, taxation, and church

administration. But some of the principles are more directly

relevant to the legal rules we are familiar with today.

Continued on page 60
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Religious freedom. The Magna Carta states that “the English

Church is to be free and to have all its rights fully and its

liberties entirely.”27 This sentence limits royal interference with

the church, but it is a far cry from the current First Amendment,

which establishes broad religious freedom for individuals. But

the Magna Carta’s language is a beginning of the idea of

separation of church and state.

Sentencing. The Magna Carta contains this language: “A freeman

is not to be amerced for a small offense save in accordance with

the manner of the offense, and for a major offense according to

its magnitude.”28 This language begins the idea of written protection

for proportionality in sentencing. At the time the Magna Carta was

sealed, all felonies in England had the same punishment – death.29

Proportionality was achieved only by the king’s commutation

power, amending the sentence to something less than death. The

Magna Carta encodes this principle, which previously had been

customary only.

The idea of proportionality in sentencing is inherent in the Fifth

Amendment’s prohibition against cruel and unusual punishments,

but federal scrutiny of individual sentences is limited to determining

“gross” disproportionality except in capital cases, where punishment

is limited by offense (limited to homicides) and by class of defendant

(excluding those who were younger than 18 or have “intellectual

functioning … in a low range”).30 It is more explicit in some state

constitutions, such as Indiana’s, which states: “Excessive fines shall

not be imposed. Cruel and unusual punishments shall not be inflicted.

All penalties shall be proportioned to the nature of the offense.”31

These concepts exist, but only as germs, in the Magna Carta.

Takings. In the Magna Carta, the king states, “No sheriff or bailiff

of ours or of anyone else is to take anyone’s horses or carts to make

carriage, unless he renders the payment customarily due.”32 This

language is echoed in the Takings Clause of the federal Constitution

and, again, in more specific language in some state constitutions:

“No person’s particular services shall be demanded, without just

compensation. No person’s property shall be taken by law, without

just compensation.”33 This principle was enforced in England

before the Magna Carta solely by custom, but the Magna Carta

put its limits on arbitrary governmental action into writing.

Due process. Whether the Magna Carta actually contains due

process concepts is the subject of debate, but again the germs

seem to be present. The document states: “No freeman is to be

taken or imprisoned or disseized of his free tenement or of his

liberties or free customs, or outlawed or exiled or in any way

ruined, nor will we go against such a man or send against him

save by lawful judgment of his peers or by the law of the land.”

This language constrains the crown from seizing property or

imprisoning or otherwise limiting a landowner “save by lawful

judgment of his peers or by the law of the land,”34 a primitive due

process concept.35 And again, the concept is codified. It is written,

not just customary and subject to the whims of the king. The

language foreruns the due process language in the Fourteenth

Amendment and in state constitutions.

American courts have discussed this language, and continue to

do so up to the present time. For example, the Indiana Supreme

Court tied the open courts clause of the Indiana Constitution to

language in Chapter 40 of the Magna Carta, as explicated by

Lord Coke. The court reflected Coke’s view that “understood

Chapter 40 to give all citizens the right of access to a remedy by

the course of the law for injury.”36 This concept goes well beyond

the language of the Magna Carta, but it does accurately reflect

Coke’s view of its provisions. 

Speedy trial. The Magna Carta’s language is, “To no-one will we

sell or deny or delay right or justice.”37 This language is echoed

in the federal Constitution’s speedy trial right as well as in some

state constitutional language: “Justice shall be administered

freely, and without purchase; completely, and without denial;

speedily, and without delay.”38 This principle is another for which

modern courts sometimes cite the Magna Carta.39

Continued on page 61
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one Indiana case that applies this principle and refers to the

Magna Carta, State v. Laramore, holds special relevance for me

because the defendant was my great grand-uncle, Andrew J. Laramore,

sheriff of Starke County. He was accused of violating the state

constitutional provision stating that “justice

shall be administered freely and without

purchase” because, as sheriff, he took a

statutorily allowed percentage of each

judgment he collected.40 Indiana’s courts

affirmed the constitutionality of this statutory

arrangement, stating that it was supported by

“the overwhelming weight of authority

everywhere.”41 The Indiana Supreme Court

found support for my Uncle Andy in the

Magna Carta, as well. “Under English

statutes of long-continued existence, but

enacted long since Magna Carta, sheriffs are

given poundage … and it has never been

suggested that this compensation was not in

harmony with the guaranty of the great

charter that justice should not be sold.”42 In

other words, Indiana’s sheriffs’ fees pass

muster under the Magna Carta, so they

must be in compliance with Indiana law as

well. The Indiana provision requiring justice

to be administered “freely, and without

purchase,” echoing the Magna Carta’s provision that “[t]o no-

one will we sell … justice,” prohibits bribing judges or paying

extra for speedier results. Reasonable and uniform fees for

service are allowed.43

The Magna Carta Foreshadowed Rule of Law

Returning to Lord Coke’s influence, he including provisions in the

colonial charters giving colonists “the rights and privileges of

Englishmen.”44 But that was a fuzzy concept, excluding, for example,

representation in Parliament. Coke believed the Magna Carta

conveyed broad rights, viewing the document as the source of

English liberties and a strong obstacle against royal overreaching.45

Coke transformed the view of the Magna Carta by teaching these

concepts and including them in his treatises, which influenced

many other legal scholars including Blackstone. By dint of

intellect and publicity, Coke made the Magna Carta a more

important source of rights and a stronger restriction on royal

prerogative than it had been before.

The U.S. Constitution is a single written document, different

than the British collection of documents and

historic practices. Similarly, in the U.S. the

tradition is that courts protect basic rights,

while in Britain that role more often falls to

Parliament. Also, the English tradition is

almost entirely positivist in the sense that

every law must be enacted by Parliament,

while in the United States natural law

philosophy has greater influence.46

Magna Carta bridges all of these differences

in one important way. It is the symbol and

the forerunner of the rule of law. It is the

first instance in Anglo-American history in

which basic rights were written down, and

it is the first significant instance in which

the monarch explicitly agreed that his powers

were limited by a written document. These

principles form the bedrock of rule of law

philosophy, which subjects government to

written rules that restrain its conduct and

protect citizens from its tyranny.

In honor of the Magna Carta's 800th anniversary, the American

Bar Association has joined with the Library of Congress and its

Law Library to present a special traveling exhibit commemorating

the sealing of the Magna Carta. The exhibit will be featured at

the ABA Annual Meeting in Chicago this summer.47

Continued on page 62



62

The Circuit Rider

TheMagnaCarta 
Continued from page 61

Notes:

1 Press release, Senate of the Philippines, “Homeowners, Homeowners
Associations’ Rights Protected in Magna Carta” (Jan. 13, 2010),
http://www.senate.gov.ph/press_release/2010/0113_zubiri1.asp.

2 “Wal-Mart’s Magna Carta for Auditing,” Food Quality & Safety Magazine
(Dec./Jan. 2009), http://www.foodquality.com/details/article/807903/Wal-
Marts_Magna_Carta_for_Auditing.html?tzcheck=1.

3 Press release, Senate of the Philippines, “Miriam Files Magna Carta for Call Center Workers”
(July 6, 2013), https://www.senate.gov.ph/press_release/2013/0706_santiago1.asp. 

4 Republic of the Philippines Energy Regulatory Commission, “A Resolution
Adopting Amendments to Magna Carta for Residential Utility Consumers” (2010),
http://www.erc.gov.ph:8099/admin/UploadFiles/Documents/Resolution%20No
%20%2028%20Series%20of%202010_2.17.11.pdf.

5 William F. Swindler, Magna Carta: Legend and Legacy 54-61 (1965).

6 Samuel E. Thorne, “What Magna Carta Was,” in The Great Charter: Four
Essays on Magna Carta and the History of our Liberty 6-7 (1965).

7 Ray Stringham, Magna Carta: Fountainhead of Freedom 117-18 (1966)

8 William S. McKechnie, Magna Carta: A Commentary on the Great Charter of
King John 23-24 (1914).

9 Stringham, 33-35, 117.

10Swindler at 73 (Scots); Thorne at 10 (Jewish males); Stringham at 116 (hostages).

11 Swindler at 71.

12Stringham at 118-19.

13 McKechnie at 49-51.

14 Stringham at 2.

15 A.E. Dick Howard, Magna Carta: Text and Commentary 7-8 (1964); National
Archives & Records Admin., Magna Carta and Its American Legacy,
http://www.archives.gov/exhibits/featured_documents/magna_carta/legacy.html.

16 Thorne at 16.

17 Thorne at 16-17 (death); see Wikipedia, John, King of England sec. 7

(dysentery), http://en.wikipedia.org/wiki/John,_King_of_England#Death.

18 Swindler at 104-05.

19 Swindler, ch. VI.

20Philip B. Kurland, Magna Carta and Constitutionalism in the United States: The
Noble Lie, in The Great Charter: Four Essays on Magna Carta and the History of
our Liberty 50-51; see also S.E. Thorne, Essays in English Legal History 229-33 (1985).

21National Archives, Magna Carta and its American Legacy.

22William H. Dunham, Jr., Magna Carta and British Constitutionalism, in The
Great Charter: Four Essays on Magna Carta and the History of our Liberty 20-48.

23 The Magna Carta was written in Latin, so we read it in translation. I have wondered
whether the fact that it is written in Latin gives it higher status in the eyes of English-
speakers. After all, how impressed would we be by a document called “Big Paper,”
which is one translation of the Latin name. See Stringham at vii.

24 Kurland 50; G. Tully Vaughn, Magna Carta and the Colonies,
http://www.magnacharta.com/bomc/magna-charta-and-the-colonies-ii/.

25Nicholas D. Ward, Magna Carta and American Law (Apr. 8, 2014),
http://www.magnacharta.com/talks/magna-carta-and-american-law/.

26Winston Churchill, A History of the English-Speaking Peoples I 257 (1956).

27 Magna Carta, ch. 1 (all quotations are taken from the translation on the website of
the National Archives,
http://www.archives.gov/exhibits/featured_documents/magna_carta/translation.html.

28 Magna Carta, ch. 14.

29 See William Blackstone, Commentaries on the Laws of England Book 4, ch. 7.
(1765-69).

30Graham v. Florida, 560 U.S. 48, 59-61 (2010).

31 Ind. Const., art. 1, sec. 16.

32 Magna Carta, ch. 21.

33 Ind. Const., art. 1, sec. 21.

34 Magna Carta, ch. 29.

35 The concept of “judgment of his peers” could also be seen to presage the jury

trial right.

36 Smith v. Ind. Dep’t of Correction, 883 N.E.2d 802, 806 (Ind. 2008) (internal
quotations omitted).

37 Magna Carta, ch. 29.

38Ind. Const., art. 1, sec. 12.

39Logan v. State, 16 N.E.3d 953, 955 (Ind. 2014) (“First articulated in the Magna
Carta, the right to a speedy trial is fundamental in our jurisprudence.”).

40State ex rel. Board of Comm’rs of Starke Cnty. v. Laramore, 175 Ind. 478, 479-
80, 94 N.E. 761 (1911).

41 Id. at 483.

42 Id.

43 Id. at 484-85.

44 See Swindler, p. 208. Various phrases were used.  The Royal Charter for the
Virginia Company spoke of “all the liberties as if they had been abiding and
born within this our realm of England.” Vaughn.

45 Kurland at 50-51.

46 As to the ideas in this paragraph, see Ward.

47 See American Bar Association, Magna Carta: Enduring Legacy, 1215-2015,
http://www.americanbar.org/groups/public_services/law_library_congress/magn
a_carta.html.

http://www.erc.gov.ph:8099/admin/UploadFiles/Documents/Resolution%20No%20%2028%20Series%20of%202010_2.17.11.pdf
http://www.americanbar.org/groups/public_services/law_library_congress/magna_carta.html


63

The Circuit Rider

J U D G E

Jorge Alonso
By Hon. Ronald Guzman*

Jorge Luis Alonso’s recent appointment to a federal judgeship in the United States District Court for the

Northern District of Illinois is only the most recent installment of the American dream. We all know why

immigrants from all over the world come to our shores in numbers that far exceed those of any other

country. It may not be true that the streets of America are paved with gold as early settlers were told, but

it is undeniably true that the streets of America offer something much more valuable than gold for immigrants

from all parts. For them, America offers opportunity; more opportunity to achieve based solely on ability

and hard work than you will find anywhere else in the world. And so we come to Judge Alonso – a case

in point. Born in 1966 in small town in Cuba, his family fled a repressive communist regime. They came,

in Jorge’s own words “poor, tired, tempest tossed…yearning to breathe free.” They came looking for a

better life. They found it. 

By 1988, Jorge achieved his Bachelor of Arts degree from the University of Miami, where he spoke out

about community issues as a staff writer for the student newspapers - including an article about sexual

bias on campus. Years later, as an Associate Judge, he would preside over a special call, “Women’s

Justice Mental Health,” addressing mental health issues faced by women. Judge Alonso was one of the

creators of this call which provides intensive long-term support and services to women suffering from

mental health problems, trauma and addiction. Three years after graduating from the University of Miami,

Jorge obtained his Juris Doctorate from George Washington Law School. He then went to work for the

Cook County Public Defender’s office, where he practiced for twelve years as an assistant public defender.

This is a place where talent and hard work are not so hard to judge. Just walk into a courtroom and watch

a lawyer try a case. It won’t be long before you know his worth. As an assistant public defender 

Continued on page 64
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Judge Alonso excelled. over the years his reputation was such

that he was elected by the Circuit Court Judges of Cook County

to be an Associate Judge. To no one’s surprise he distinguished

himself in this endeavor as well. So much so, that he was selected

by the Chief Judge of the criminal division to a criminal trial

courtroom in the prestigious Leighton Criminal Courthouse, the

largest and busiest courthouse in the United States, where

historically the most serious of criminal cases are tried. only

the very best Circuit Court Judges are assigned to these courts,

and even fewer Associate Judges see the inside of the building at

2600 S. California. Among those knowledgeable in these matters,

the appointment of an Associate Judge to one of these courtrooms

is a sure indicator of excellence in the judicial profession. As a

criminal court judge he managed a call of approximately 300

cases involving charges ranging from first-degree murder to

Class 4 felonies from arraignment through final disposition and

post-conviction petitions. In this capacity, Judge Alonso

presided over approximately 90 jury trials and hundreds of

bench trials, many of which were high profile cases. 

During his tenure as an Associate Judge, Jorge was also an

instructor of other judges. He taught in the New Judges

Seminars for the Illinois Supreme Court, as well as continuing

education seminars for judges and Cook County public

defenders. Topics he covered included considerations in the

setting of bonds, Gerstein hearings, preliminary hearings, jury

waiver, right to counsel, sentencing and post-conviction

practice. He organized a group of lawyers to act as

tutors/mentors for students in Chicago public schools and, as

noted above, established the Women's Justice Mental Health

(WJMH) call.

In short, Judge Alonso has accomplished much – certainly

more than we have space to describe in this short article. But

his most notable accomplishment, in my estimation, is simply

this: he represents yet another example to all that the American

dream is really no dream at all. Although we know from the

minute we are appointed to a federal judgeship that we are truly

only tenants occupying space that we must eventually relinquish,

somewhere along the way most of us come to think of the

judicial post we occupy as our own. Certainly that has been my

experience. It gives me, therefore, a great deal of satisfaction to

know that the new tenant is not only technically capable, but

also comes from a background of appreciation for our nation’s

customs and institutions of which a strong and independent

federal judiciary is a vital part. 

Writers Wanted!
The Association publishes The Circuit Rider twice a year.

We always are looking for articles on any substantive topic or

regarding news from any district — judges being appointed

or retiring, new courthouses being built, changes in local

rules, upcoming seminars.

If you have information you think would be of interest,

prepare a paragraph or two and send it via e-mail to: 

Jeffrey Cole, Editor-in-Chief,  at Jeffrey_Cole@ilnd.uscourts.gov

or call 312.435.5601.
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J U D G E

John Blakey
By Dan Kirk*

“The apple doesn’t fall far from the tree.” The American philosopher Ralph Waldo Emerson was

apparently the first to write it in English in a 1939 letter. It’s difficult to talk about United States District

Court Judge Jack Blakey without that famous line coming to mind. Jack Blakey is the fifth of the eight

children of Professor G. Robert Blakey of the University of Notre Dame and Elaine Blakey. Jack’s

pedigree has always been telling of who he would go on to become. Before he became a legendary law

professor at Notre Dame, Jack’s father earned his stripes as a mob busting federal prosecutor in the

administration of Attorney General Robert F. Kennedy. An architect of the original Racketeer Influenced

and Corrupt organizations Act (“RICo”), then Assistant Attorney General Robert Blakey could not know

just how close to the base of the Blakey tree his son Jack would land.

Jack was sworn into the Bar of the State of Florida in 1992 and served as a law clerk to Hon. William J. Zloch

of the United States District Court in the Southern District of Florida. He then was sworn into the Bar of

the State of Illinois on November 9, 1995 and was hired as an associate attorney at the firm of Vedder

Price in Chicago. It wasn’t long before Jack’s calling to public service brought him from the firm to a

career as a prosecutor in the Cook County State’s Attorney’s office where, even as a young Assistant

State’s Attorney, he quickly distinguished himself as a bright, hardworking and dedicated lawyer. After

his first assignment in Appeals, Jack worked in the Narcotics Prosecutions Bureau and Criminal

Prosecutions Bureau. After four years in the State’s Attorney’s office, Jack was recruited to join the  

Continued on page 66

*Dan Kirk is the First Assistant State’s Attorney, Cook County, Illinois.  Prior to his appointment as the First Assistant he served as
Chief of Staff to State’s Attorney Anita Alvarez. From 1997 to 2002, Kirk served as a Cook County Assistant State’s Attorney and was a
partner at the Chicago firm of Querrey & Harrow.
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United States Attorney’s office in Miami, Florida. He, his wife

Christina and their two children at the time moved to Florida.  

Jack’s tenure in the U.S. Attorney’s office in Miami was marked

by many notable accomplishments including several high level

narcotics and international organized crime prosecutions including

major cases against the Cuban mob, the Russian mob and Colombian

drug cartels.  Jack spent four years in Miami assigned to various

major crimes units. In 2004, Jack transferred to the United States

Attorney’s office in Chicago, Illinois under the leadership of

then-United States Attorney Patrick Fitzgerald. It was at that time

that Jack focused his keen skill on combating public corruption and

organized crime. While he handled many important and complex

matters, Jack was one of the primary federal prosecutors on

United States v. Anthony Rezko, which became one of the more

noteworthy public corruption cases in decades.  Additionally, Jack

was one of the lead prosecutors in the investigation and prosecution

of a now disbanded group of corrupt Chicago police officers known

as Special operations Section and various gang racketeering cases.

It was in 2008, at a chance reunion of current and former Assistant

State’s Attorney’s from the Narcotics Prosecution Bureau, that

Jack and now-First Assistant State’s Attorney Dan Kirk came together

with old unit colleagues at o’Brien’s in old Town. Anita Alvarez

had just been sworn in as Cook County State’s Attorney and was

in the midst of assembling her top management team to carry out

her vision for her new administration. In the midst of conversation

and laughs, the light bulb lit up above Dan’s head that the US

Attorney’s office had, in the past, “pilfered” many talented Assistant

State’s Attorneys from the Cook County State’s Attorney’s office

and therefore, turnabout was fair play. Dan proposed the idea to

Jack that he leave his post as a federal prosecutor and return to the

Cook County State’s Attorney’s office as the Chief of the Special

Prosecutions Bureau with the expectation that Jack would reform

that bureau into a state of the art corruption, organized crime, gang

busting bureau of the 21st Century. After some thought, Jack agreed. 

From that point forward, Jack Blakey began a trajectory that

would improve and remodel, not just the State’s Attorney’s

Special Prosecutions Bureau, but criminal justice itself across the

State of Illinois. Under his leadership Jack worked to create a

brand new mortgage fraud unit that investigates and prosecutes

complex mortgage fraud schemes that have had devastating

financial impact on communities across Illinois.  

Together with State’s Attorney Alvarez, Jack worked to create a

first of its kind human trafficking initiative that re-defined law

enforcement’s response to the evils of human trafficking and

quickly became a model in the country. They also authored the

Illinois Safe Children’s Act which effectively changed law

enforcement’s response to the sex trafficking of minors. Jack also

oversaw creation of the Cook County Regional organized Crime

Task Force (“CCRoC”) which targets large scale organized retail

theft rings responsible for hundreds of millions of dollars in losses

to retailers. And in the footsteps of his father, he was the chief

author of the Illinois RICo act which gave Illinois law enforcement

a powerful new tool to combat violent street gangs by enabling

prosecutors to join a host of crimes together in one proceeding

before one trier of fact. 

“From the moment that he joined my team in the State’s Attorney’s

office, Jack Blakey hit the ground running and we were able to

accomplish some groundbreaking achievements,” said State’s

Attorney Alvarez. “I am extremely proud of and grateful for

Jack’s innovative leadership and his unwavering commitment to

seeking justice. I have no doubt that he is headed for a very

accomplished and rewarding career as a District Court Jurist.”

Based upon Jack’s career and accomplishments, it was no

surprise that Jack came to the attention of United States Senators

Mark Kirk and Richard Durbin. Their mutual commitment to end

the scourge of human trafficking led to many discussions between

Jack and Senator Kirk on effective federal legislation to combat

human trafficking and implementation of best practices. New

federal laws will assist law enforcement across the nation and

many local jurisdictions are following suit in this important effort.

It is with his impressive breadth of experience and passion for

public service that Jack was nominated by President Barack obama

for United State District Court Judge on August 5, 2014, confirmed

by the United States Senate on December 16, 2014 and received

his commission as a United States District Court Judge on

December 19, 2014.
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Pamela Pepper
By David E. Jones*

on November 20, 2014, the bench of the Eastern District of Wisconsin was enriched by the U.S.

Senate’s 95-0 vote confirming Pamela Pepper as a United States District Judge, filling the seat formerly

held by Senior Judge Charles Clevert. The Senate’s unanimous vote was unsurprising given her

sterling reputation as a United States Bankruptcy Judge and, before that, as a federal prosecutor and

private criminal defense lawyer; the strong, bipartisan support she received from both of Wisconsin’s

United States Senators; and the Unanimously Well Qualified rating she received from the American

Bar Association.  

The first woman to serve as a judge on the Eastern District, Judge Pepper has been a trailblazer

throughout her a career. After graduating from Northwestern University and Cornell Law School,

Judge Pepper clerked for Judge Frank J. Johnson on the U.S. Court of Appeals for the Eleventh

Circuit. She then served as an Assistant U.S. Attorney in Chicago for four years, where she prosecuted 

a variety of matters as part of the organized Crime and Drug Enforcement Task Force, before

transferring to the U.S. Attorney’s office in Milwaukee, where she continued to focus on complex

criminal matters such as Racketeer Influenced and Corrupt organizations Act cases.  

Continued on page 68

*David Jones is a partner in Perkins Coie’s Commercial Litigation practice. A graduate of Creighton University School of Law, where
he was the Editor-in-Chief of the Law Review, he handles complex commercial, regulatory and criminal matters.
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Judge Pepper’s next career step was private practice, where she

worked as a criminal defense lawyer and eventually opened her

own, solo practice.  At the same time, Judge Pepper remained

active in the State Bar of Wisconsin, where she held a number of

leadership positions culminating in her being selected to Chair the

Board of Governors.  She also served on the Board of Directors of

the Wisconsin State Public Defender and was the President of both

the Milwaukee Bar Association and the Eastern District of

Wisconsin Bar Association.  

Her judicial career began in 2005 when she was appointed a U.S.

Bankruptcy Judge for the Eastern District of Wisconsin (she also

served in this capacity in the Southern District of Illinois).  In

2010, she became the Chief U.S. Bankruptcy Judge in Milwaukee,

and she also found time to author a number of articles on issues

related to bankruptcy practice and to present at seminars and

conferences.  A popular speaker, she is known for her wit and

warmth, and the variety of matters on which she can speak

authoritatively keeps her in high demand. 

In addition to her judicial experience on the Bankruptcy Court,

Judge Pepper also brings to the bench the perspective of an

experienced and savvy trial lawyer.  She has tried more than forty

cases to verdict, and lawyers can expect a Judge who understands

the Rules of Evidence and knows how to run a trial.  As to case

management, Judge Pepper during her confirmation process

observed that she believes “judges play a critical role in controlling

the pace and conduct of litigation.” For civil cases, lawyers can

expect Judge Pepper to use pretrial and status conferences to

“encourage thoughtful, targeted discovery plans; monitor and

quickly resolve discovery disputes; consider the use of oral rulings

on dispositive motions; and set firm trial dates.” Practitioners will

also welcome Judge Pepper’s sense of humor and professional and

courteous demeanor on the bench. Her appointment to the bench

has been widely applauded, and many have noted how fortunate the

Eastern District of Wisconsin is to have a person of Judge Pepper’s

wide and varied experience, deep commitment to justice, and

dedication to hard work and fairness.

M A G I S T R A T E J U D G E

Susan Collins
By Jeffrey Cole*

Susan L. Collins, an 11-year veteran of the United States

Attorney’s office in Hammond, Indiana was selected from

among 37 applicants to be a United States Magistrate Judge for

the Northern District of Indiana in Ft. Wayne. Judge Collins

assumed office on January 16, 2015.

Chief Judge Philip P. Simon said that Collins “is an outstanding

attorney with significant experience prosecuting complex criminal

cases in federal court as an Assistant U.S. Attorney.” During her

tenure as an Assistant United States Attorney, Magistrate Judge

Collins prosecuted a variety of cases, including mail and wire

fraud, health care fraud, child exploitation, human trafficking and

kidnapping. Judge Collins previously worked as a deputy

prosecuting attorney in Lake County from 1987 until she joined

the U.S. Attorney’s office in 2003. She is a graduate of the Drake

University School of Law.
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May It Please the Court: A Story About One of
America’s Greatest Trial Lawyers

BY HoN. CHARLES P. KoCoRAS

Every generation of lawyers has its heroes. In the 1800s, it was Daniel Webster. In the early 1900s, it

was Clarence Darrow. From 1950 through the late 80s, it was Edward Bennett Williams, the most

famous, accomplished, and influential trial lawyer of his time. Today, it is Dan Webb. Like a character

in a Horatio Alger novel, he rose from “modest” beginnings to stand in the front rank of the great trial

lawyers in the Nation. (It is Judge Kocoras’s “firm opinion” that Dan Webb “has been the greatest trial

lawyer in America these past 40 years.”). Born in McComb, Illinois and raised in the nearby farm

town of Bushnell – which Judge Kocoras has described in “May It Please The Court,” as “a rural and

isolated community 200 miles southwest of Chicago” – Webb learned early on the importance of hard

work and unswerving loyalty to family and friends and other lessons that were indispensable to his

ultimate success. 

Among the honors he has received – and the following list is illustrative – are having been named the

top litigator in the United States by Euromoney's Guide to the World's Leading Litigation Lawyers;

the top white-collar criminal defense attorney by Corporate Crime Reporter; the top business litigator

in Chicago, and in all areas of law, by Leading Lawyers Network. He has been selected as one of the

“100 Most Influential Lawyers in America” by The National Law Journal. In 2008, Webb was named

“Person of the Year” by Chicago magazine and was also named top litigation expert in the United States,

and one of the top 25 litigation experts in the world, by the Guide to the World's Leading Lawyers. 

Continued on page 70
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He is on everyone’s top 10 list year after year, and has represented

scores of Fortune 100 and 500 companies. While he is the Chairman

of Winston & Strawn, perhaps the honor that has meant most to

Webb was the establishment in 2010 of

the Dan K. Webb Center for Advocacy

at Loyola University of Chicago School

of Law to honor his distinguished

career and to recognize his significant

contributions to the Law School.

However, it must be said of Webb, as

with others who have achieved greatly,

that the real interest is not to be found

in the honors and awards, but in the

story of the journey that led up to them.

Therein lie the dramatic events and

incidents that can enrich the lives of

others and encourage great deeds. Fortunately, that journey has been

chronicled by Judge Charles P. Kocoras, of the United States District

Court for the Northern District of Illinois, who has written the

“story” of Webb’s life. They first met as young lawyers in the office

of the United States Attorney in 1971 and they have remained

devoted friends for almost a half century. As Judge Kocoras notes in

the book’s Introduction: “I have been blessed with his friendship for

almost 50 years and realize my good fortune in sharing it.” For

Judge Kocoras, the book was “my way of saying thank you.”

But the book is not simply a paean to a cherished friend. It is the

captivating chronicle of a big time lawyer, involved in big time and

fascinating cases. The story is meticulously and captivatingly

told by a master storyteller. Chapter 1 recounts Dan’s early years

growing up in Bushnell, Illinois, where he took to heart Lincoln’s

injunction, “Whatever you are be a good one.” Perhaps the most

important influence that led him to be a lawyer was reading the

biographies of Clarence Darrow and Webb’s great hero, Earl Rogers,

a celebrated San Francisco lawyer who was a contemporary of

Darrow’s, and who defended him when he was indicted for

subornation of perjury.

Judge Kocoras shares with us the charming story of what was the

first test of Webb’s persuasive powers: convincing Dean John Hayes

of the Loyola School of Law that despite Webb’s not having

completed four years of college – a requirement at the time – he

should be admitted to the Law School. Hayes found irresistible

what Judge Kocoras has described as Webb’s “infectious

enthusiasm” and decided to take a chance on him. Thus began

the legal career of Dan Webb. We learn how Webb, short of

money, had to sleep on a rollaway bed in a large closet located next

to a  toilet while attending Loyola at

night, and how he worked as a

paralegal in the trust and probate

department of the First National Bank

of Chicago. In 1970, he graduated

second in his class, and, in the next

major test of his persuasive abilities,

he convinced United States Attorney,

Bill Bauer, and his First Assistant,

Jim Thompson, that he should be

hired as an Assistant United States

Attorney. It was there that he began to

learn his craft as a trial lawyer. And it

was there that his friendship with Chuck Kocoras began. 

In the early 70s, the United States Attorneys office in Chicago was

staffed by a group of extraordinary young lawyers, headed by

Bauer and Thompson. Bill Bauer would leave the office to become

a United States District Judge for the Northern District of Illinois

and later would be appointed to the Seventh Circuit. Thompson

succeeded Bauer as the United States Attorney and would  go on to

be a four-term Governor of Illinois and then Chairman of Winston

and Strawn. Joel Flaum, Thompson’s First Assistant, would be

appointed a District Judge in Chicago  – the youngest in the United

States at that time – and later also appointed to the Seventh Circuit.

Ilana Rovner and Ann Williams would follow that same path.  Anton

Valukas would later be appointed as the United States Attorney for

the Northern District of Illinois and then go on to become the

Chairman of Jenner and Block. Sam Skinner would also become the

United States Attorney for the Northern District of Illinois and later

Secretary of Transportation and Chief of Staff to President George H.

W. Bush. Ty Fahner would become the Illinois Attorney General and  

Continued on page 71
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later the Chairman of Mayer, Brown. Jim Holderman would

become a District Judge and later Chief Judge of the United States

District Court for the Northern District of Illinois. And Chuck

Kocoras would be named a District Judge in 1980 and would

also later become Chief Judge.

And there were so many others who went on to have distinguished

careers. (Sadly, two of them, Howard Hoffman and Mike Mullen,

recently passed away). It is a testament to Webb’s genius for

friendship that he has maintained to this day not only the intimate

relationship with Judge Kocoras forged more than 40 years ago,

but friendships with so many who shared with him those formative

and exciting years in the United States Attorneys office.

Chapters 2 through 6 of “May It Please The Court” recount

important and famous criminal cases tried by Webb during his

years as an Assistant United States Attorney. The stories are told

by Judge Kocoras from a true insider’s vantage point. They are

richly annotated with quotes from the trial transcripts, with

illuminating samples of Webb’s cross-examinations, opening

statements and closing arguments. For any lawyer, no matter how

experienced, who wants to see a real master at work, they are a

rich source of information. The chapters are as easy and enjoyable

to read as they are instructive. 

The remaining chapters of the book contain a sampling of the

significant cases that Webb has handled in private practice. They

are the kinds of cases that lawyers dream of. Chapter 7 recounts

the celebrated case of United States v. John Poindexter – more

famously known as Iran-Contra – during which Webb cross-

examined then former President, Ronald Reagan, who ironically

years earlier had named him to be the United States Attorney for

the Northern District of Illinois. Captivating from start to finish,

Chapter 7 explains how Webb, consistent with his philosophy

that to be a great trial lawyer you must master all of the details of

the case and be able to recall them in an instant, devoted untold

hours to the sequencing and substance of his examinations and

arguments – all of which he prepared, as he does in every case

he tries. The strategy used by Webb in examining Colonel

oliver North and former President Reagan and the adjustments

that had to be made mid-trial in the Reagan cross-examination are

told in exciting detail, with copious excerpts from the trial

transcript. Lawyers of all ages and levels of experience will

profit from seeing how Webb handled the case. 

Chapter 8 tells the story of Webb’s representation of General

Electric in the Government’s prosecution of the company for

conspiring to fix the price of industrial diamonds in violation of

antitrust laws. The story begins with Webb’s receipt of a call from

Jack Welch, General Electric’s Chairman of the Board, personally

asking him to be GE’s lawyer. The chapter quotes extensively from

the trial transcript of Webb’s opening statement and closing

argument. Although the closing argument was written out and

exhaustively prepared, those who were present recount that Webb

looked at his notes only once.  Even though Judge Kocoras is right

in observing that a transcript is a cold record and often misses as

much as it captures, the portions of the transcript cited are as

instructive as they are exciting to read. 

Chapter 9 deals with Webb’s appointment as special prosecutor in

the well-known case of Richard Vanecko, the nephew of Mayor Daley,

who killed a young man in a street fight outside a tavern on Division

Street in Chicago in 2004. Amid charges of a cover-up, significant

public pressure was brought to bear on the Cook County States

Attorneys office, resulting in the appointment of Dan Webb as a

special prosecutor. Ultimately, a plea agreement was reached

with Vanecko, requiring him to serve a period of time in jail. The

Chapter quotes Webb’s sensitive address to the court in

recommending acceptance of the plea. 

Chapter 10 discusses several of Webb’s high-profile criminal

cases, including Governor George Ryan, former Detroit 

Mayor Kwame Kilpatrick, Congressman Dan Rostenkowski,

Congressman Jesse Jackson Jr., William Cellini, Judge David

Shields and others. Even more impressive are his representations

of Philip Morris in the multibillion-dollar racketeering suit

against the tobacco industry brought by the United States

Continued on page 72
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Department of Justice, and of Microsoft in the Government’s

antitrust case. Webb gave the opening statement and closing

argument for Microsoft, put Bill Gates on the witness stand,

helped to prepare potential witnesses in the case, including

Microsoft President, Steve Ballmer. Undoubtedly, Judge Kocoras

is right in saying that  “[i]n the past 30 years, Webb has probably

had more major jury trials than any other attorney in America.”

To this may be added, in the past 30 years Webb has probably

had more trials lasting 3 months or more than any attorney in

the United States. In 1994, in an interview in LITIGATIoN

magazine, Webb placed the number at 14. one can only imagine

what it is today.

Webb would be the first to say, and to say emphatically, that it

was the lessons he learned and the values he absorbed as a young

boy growing up in Bushnell that, along with hard work (and, it

must be added, being really smart, utterly indefatigable, working

unimaginably long hours, having matchless concentration, an

unlimited capacity to absorb vast amounts of information, and a

genuine love for the profession he has chosen), account for his

success as a trial lawyer. He recognized early on the importance

of decency and respect for others. As he put it in an interview some

years ago, “Growing up in a small town, you learn to deal with

people in a simple, direct way. If folks in a small town don’t like

you, you’re in trouble. So now, when I get up in front of a jury, I

think I can communicate effectively with jurors.” Jeffrey  Cole,

An Interview With Dan Webb, 20 LITIGATIoN, 13 (Winter 1994).

Webb’s ability to relate to people has been long recognized as an

important component of his success. For example, Thomas Burt,

Microsoft’s Deputy General Counsel, said: “When we hired

Webb to join Sullivan & Cromwell on the antitrust team [in the

Microsoft case] we wanted someone who could play well with

others.” “Dan is not the silver-tongued orator. I think he comes

across to jurors as a highly credible advocate, an everyman sort

of person.” Webb’s co-counsel in the GE case, William Bear, of

the Washington firm of Arnold & Porter, said this: “There is a

respect he conveys for other people and a certain self-deprecating

style that makes him very accessible and very easy for people to

like.” 

of course, it’s easy to get people you have successfully

collaborated with to say nice things about you. Compliments

from adversaries – of whom Webb has always said “they are my

opponents, not my enemies” – carry a good deal more weight.

Brendan Sullivan, of the Washington firm of Williams & Connolly,

who has been Webb’s frequent adversary, wrote in his Foreword

to the book: “Dan is ego suppressed. He is entitled to have a big

ego, but he doesn’t. He is professional and polite at all times to

everyone.” “He knows how to relate to people. Judges and juries

actually like him.” “I have never heard a bad word or criticism of

Dan. He is the model professional. If he were appointed to the

Supreme Court or to the office of the United States Attorney

General there could not be one word of justified criticism from

any quarter of the country.”

For lawyers eager to learn trial tactics and techniques, “May It

Please The Court” is a  wonderful book, full of insights that are

absorbed almost osmotically, given the effortless and skillful way

in which the book is written. But it is a good deal more than a

book about trial technique. It is, on a deeper and more important

level, a book about how to lead one’s life nobly. It should be read

by every lawyer who aspires to be a trial lawyer; and it should be

required reading for every lawyer who mistakenly thinks that

playing hardball is the surest way to success. 

And so I close, as does “May It Please The Court,” with the

touching and revealing story about Josephine Johnson, Webb’s

high school guidance counselor, who, Judge Kocoras said “changed

[Webb’s] life and put him on the path of his life’s work.” Webb

always attributed his desire to become a trial lawyer to Ms. Johnson

who “gifted him the biographies of Darrow and Rogers after

witnessing his performance in debate class.” With the loyalty that

is so ingrained a component of his being, Webb kept in touch with

Ms. Johnson through the years. When she passed away, he delivered

the eulogy at her funeral. “Her long ago gift to him remains one

of his favorite memories.” Little wonder Brendan Sullivan said:

“There is only one Dan Webb in a generation. We all admire and

respect him.” The same may be said of the author of “May It

Please The Court.”
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Statistical Report Summary for 
the Year 2014

This report will briefly examine the number of cases commenced
(new filings), terminated (cases closed by year end) and pending
(cases that will carry over to next year) for the time period 
of January 1, 2014 to December 31, 2014. Statistics for the
United States Circuit, District and Bankruptcy Courts will be
reviewed, focusing on caseload figures in the Seventh Circuit. 

Courts of Appeals

Compared to last year, 53,799  new appellate case filings represents
a 3.6% decline in the national total. In the Seventh Circuit, the
2,917 new cases filed signifies a drop of 2.5%. The percentage
of cases by type (e.g. criminal, prisoner and bankruptcy cases)
heard on appeal in the Seventh Circuit is very close to the national
distribution percentages. However, the Seventh Circuit hears
less civil cases than the national average. Across the country,
about 50% of last year’s filings were pro se cases. At 57%, the
percentage of pro se filings was even higher in the Seventh Circuit.

The national average of appellate cases decided by oral argument
rather than submission on the briefs is 20.2%. In the Seventh
Circuit, 38% of the cases have oral argument. Nationally, only
12.8% of appellate opinions are published compared to the 35.9%
publication rate in the Seventh Circuit. 

A case progressing from the initial filing in the lower court to
the final disposition in the Court of Appeals has a median time
of 27.6 months in the Seventh Circuit. The national median
time is also 27.6 months.

District Courts

In the Nation’s District Courts, civil case filings increased
slightly (0.9%) over last year to 290,358 new cases. Cases
terminated  increased 0.4% (260,629  total cases). Pending
case totals decreased to 342,007 (-0.9%). 

Last year, 23,481 civil cases were filed in the Seventh Circuit.
That is a 0.4% increase. There were 25,593 civil cases terminated.
This 26.6% increase reflects the large number of cases closed
in the Southern District of Illinois. Pending civil cases dropped
7.9 % to a total of 29, 316 cases.

Criminal case filings dropped 9.2% (61,830 total cases)
nationally. There was an even larger decline of 18.7% in the
courts of the Seventh Circuit (1,879 total cases). Criminal case
terminations also fell 10% to 2,114 total cases and pending
cases decreased by 8.8% (2,744 total cases).

Bankruptcy Courts

U.S. Bankruptcy filings have dropped consistently since 2010
and fell further in 2014 to 939,795 cases (-12.6%). 

In the Seventh Circuit, total bankruptcy cases filings dropped
9.5%  to 111,818 cases from last year’s 130,748 cases. Bankruptcy
case terminations were at 121,444 cases last year (-5.6%) and
the number of pending cases declined 6.5% (136,635 total cases).

Looking ahead, we see that statistics for the first quarter of
2015 indicate that caseload levels continue to decline
somewhat from the 2014 levels for all case types.            

New Case Filings:

Seventh Circuit

Annual Report Summary
By Gino Agnello, Clerk  

Seventh Circuit Court of Appeals
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