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- Types of Bankruptcy Claims

" Secured
= Priority unsecured
# General unsecured

= Equity interests




Secured C_I_aims

0, —_— —_— — —

= 11 U.S.C. § 506(a)(1) :

= An allowed claim of a creditor secured by a lien on property in
which the estate has an interest, or that is subject to setoff under
section 553 of this title, is a secured claim to the extent of the
value of such creditor’s interest in the estate’s interest in such
property, or to the extent of the amount subject to setoff, as the
case may be, and is an unsecured claim to the extent that the
value of such creditor’s interest or the amount so subject to
setoff is less than the amount of such allowed claim. Such value
shall be determined in light of the purpose of the valuation and
of the proposed disposition or use of such property, and in
conjunction with any hearing on such disposition or use or on a
plan affecting such creditor’s interest.




. Secureo_l Claims Cc_>n_t’c_j_

#« Undersecured creditor’s claim is bifurcated into a secured claim
equal to value of its collateral and an unsecured claim equal to
difference between amount of the allowed claim and the collateral

value (i.e. the deficiency)
= Example
secured creditor is owed $10,000,000
= jts collateral (which is property in the debtor’s estates) is worth
$8,000,000
= it has a secured claim of $8,000,000 and an unsecured (i.e.
deficiency) claim of $2,000,000



11 U.S.C. § 506(b)

= To the extent that an allowed secured claim is secured by
property the value of which, after any recovery under
subsection (c) of this section, is greater than the amount of
such claim, there shall be allowed to the holder of such claim,
interest on such claim, and any reasonable fees, costs, or
charges provided for under the agreement or State statute
under which such claim arose.

= Qversecured creditor gets interest, attorneys’ fees and

other fees and costs added to its secured claim up to value
of its collateral.



~11US.C.§ 506(b) example

= Example

= Secured creditor is owed $8,000,000
= Its collateral is worth $10,000,000

= |t can accrue interest, fees and costs of another
$2,000,000 to add to its secured claim




| Valuation of S_ecured Credi’gor’s Claim

= Bankruptcy Rule 3012

= The court may determine the value of a claim secured by a
lien on property in which the estate has an interest on
motion of any party in interest and after a hearing on notice
to the holder of the secured claim and any other entity as
the court may direct.

" Time of valuation
# Petition date
# Plan confirmation



Sources of Valuation Evidence

= Appraisers
= Brokers

# Debtor’s owners

= Schedules of Assets and Liabilities
= Public filings




~ Attorneys’ fees

= Must be reasonable

= Less detailed showing required than for allowance of
attorneys’ fees to debtor’s attorneys (who must file detailed
fee petitions)




- Priority Unsecured Claims

= Superpriority claims

= Priority claims
= 11 U.S.C. § 507(a)




L3

Super Priority Claims

Examples:

ml

11 U.S.C. § 507(b): Grants a secured creditor a superpriority claim if the adequate
protection granted for use of its collateral proves inadequate.

11 U.S.C. § 364: Court may permit the debtor to obtain outside-the-ordinary
course credit which receives administrative expense priority under section 503.
If the debtor is unable to find a lender willing to provide credit in exchange for
administrative expense status, the debtor may seek authorization for financing
under section 364(c), which allows for superpriority status.

7 U.S.C. § 499: The Perishable Agricultural Commodities Act (PACA) protects
payment to the sellers of fresh fruits and vegetables. A PACA claim imposes a
trust on the proceeds from the sale of the qualifying product as well as a
fiduciary responsibility on the debtor to repay the seller. A properly asserted

PACA claim will give the seller a superpriority claim against the debtor’s assets.



_ Priority Claims — 11 U.S.C. § 507(a)

In order of priority:

1. Domestic support obligations.

2. Administrative expenses of a bankruptcy trustee.

3. 11 U.S.C. § 503(b) administrative expenses.

4. Claims in an involuntary case arising from the filing date to the order for relief.

5. Up to $12,475 for wages/ benefits earned within 180 days before the filing or
cessation of debtor’s business.



é

Priority Claims Cont.

6. Employee benefit plan contributions within 180 days before the filing or
cessation of debtor’s business.

7. Claims for unpaid grain from grain producers or unpaid fish from a
fisherman for up to $6,150 each.

8. Consumer layaway deposits of up to $2,775 each.
9. Pre-petition taxes.

10. The Debtor’s commitments to a Federal depository to maintain the
institution’s capital.

11. Claims for death or personal injury from a motor vehicle accident that
occurred while the debtor was legally intoxicated.
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Priority Claims — Section 503 Administrative Claims

a. Necessary costs of preserving the estate, including wages for services
rendered after the filing.

b. Post-petition taxes.

c. Expenses incurred by creditors: (i) filing an involuntary petition, (ii) recovering
assets concealed by the debtor, (iii) prosecuting a criminal offense relating to
the debtor, (iv) making a substantial contribution to a chapter 9 or 11 case, (v)
serving as a custodian, and (vi) acting as a member of committee.

d. Professional services offered by attorneys, accountants and other
professionals.



S_ection 5_0_3 Adm_inistrative CIaiLn_s Cont.

e. Services rendered by an indenture trustee in a chapter 9 or 11 case.

f. Witness mileage fees.

g. Obligations due on commercial real estate leases assumed and
subsequently rejected (for amount due for the period of 2 years following the
later of the rejection date or the date of actual turnover).

h. Expenses of closing a health care business.

i. Section 503(b)(9) claims: The value of goods received by the debtor in the
ordinary course of business within 20 days before the bankruptcy.
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General Unsecured Claims

# Trade claims
s Unsecured notes
= The lender’s deficiency claim

= Unsecured claims may include post-petition attorneys’ fees



Claims of Landlords Under Rejected
* Pre-Petition Leases

= 11 U.S.C. § 502(b)(6)

= If such claim is the claim of a lessor for damages resulting from the
termination of a lease of real property, such claim exceeds —

= (A) The rent reserved by such lease, without acceleration, for the

greater of one year, or 15 percent, not to exceed three years, of the
remaining term of such lease, following the earlier of —

= (i) The date of the filing of the petition; and

= (ii) The date on which such lessor repossessed, or the lessee
surrendered, the leased property; plus

= (B) Any unpaid rent due under such lease, without acceleration, on
the earlier of such dates



Claims of Landlords Under Rejected
Pre-Petition Leases

e

“ Hypothetical

= Lease has 5 years remaining. Rentis $1,000 per month. The claim
amount would be the greater of the following:

= One year’srent: $1,000x 12 = $12,000 or
= 15%: $1,000 x 60 x .15 = $9,000
= Claim: $12,000




~ Equity Interests

= Preferred shareholders

s Common shareholders




Inter-Creditor Agreements

= Priority of distributions
= Right to vote on bankruptcy plan

= Right to file a claim




__Asserting__CIaims

ml

ml

Claims are scheduled by the debtor in its Schedules of Assets
and Liabilities. Note that claims may be scheduled as
contingent, unliquidated (cannot yet be calculated) and/or
disputed.

Only creditors whose claims are not scheduled or are
scheduled as contingent, unliquidated or disputed must file a
claim in chapter 9 and 11 cases.

In chapter 7, 12 and 13 cases, proofs of claim must be filed
within 90 days after the first date set for the meeting of
creditors. In chapter 9 and 11 cases, the court sets the
deadline.

Official Form 10. Under oath. Documentation required.
Client should sign.
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Objectionsto Claims

= Claim objections are filed and noticed for hearing.
= General types of claim objections:

= Wrongly asserted claims, claims for incorrect amounts or claims lacking
documentation;

= Duplicate claims;

= Claims amended by subsequently-filed claims;

= Untimely claims;

= Satisfied or released claims; and

@ Claims asserting an improper secured status or priority.

= Claim objections are often settled prior to court adjudication.



Burden of Proof on Claim Objections

= Once a proof of claim is filed or a claim is scheduled, the claim
is deemed prima facie valid and allowed unless a party in
interest objects. The debtor, a trustee or creditors can object.

= A claim scheduled as contingent, unliquidated or disputed in
the Schedules of Assets and Liabilities does not get a
presumption of validity.

= If the objecting party can produce evidence sufficient to rebut
the prima facie validity of the claim, the claimant then bears
the burden of proof to establish the validity of the claim.



Estimating Claims

= 11 U.S.C. § 502(c)

= There shall be estimated for the purpose of allowance
under this section —

= (1) Any contingent or unliquidated claim, the fixing or
liquidation of which, as the case may be, would unduly
delay the administration of the case; or

= (2) Any right to payment arising from a right to an
equitable remedy for breach of performance



Claims Subject to Disallowance

®H — -

= 11 U.S.C. § 502(d)

= Recipients of avoidable transfers that have not been repaid
to the debtor’s estate

= Ex, preference recipients

= Claimants who ultimately repay avoidable transfers get a
pre-petition claim equal to the amount repaid — 11 U.S.C.
§ 502(h)



‘ Claim Trading

Market of hundreds of billions per year.

Not explicitly regulated by the Bankruptcy Code.

Can pose difficulties in proving claim if it is the subject of an
objection.

Bankruptcy Rule 3001(e) sets forth procedural requirements:
= No requirement to disclose consideration paid.

= No requirement to notify debtor of the transfer.

= When the claim is traded prior to filing a proof of claim, the
transferee files proof of claim.

= When the claim transfers after a proof of claim is filed, the
filing transferor is given 20 days’ notice to object to the
transfer.



