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Evangeline Red, et al. v. Kraft Foods, Inc., et al., Case No. CV-10-1028-GW(AGRx) 
Tentative Ruling on Supplemental Briefing Concerning Plaintiffs' Second Renewed Motion for 
Class Certification 

I. Background and Summary of Holdings 
The facts of this case are familiar to this Court. On August 23, 2012, the Court held a 

third hearing (the "August Hearing") on Plaintiffs' Second Renewed Motion for Class 
Certification.1 See Docket No. 245. At the August Hearing, the Court made two important 
rulings. 

First, the Court denied class certification as to eight of the ten injunctive relief subclasses 
proposed by Plaintiff, if and only ifKraft agreed to be bound by a Court order indicating that it 
would abide by the terms of a declaration submitted by Kraft Senior Vice President Jay Cooper 
(the "Cooper Declaration," Docket No. 233, Ex. A). See Docket No. 245 at 2-5. The Court held 
that if Kraft agreed to be bound by such an order, then Plaintiffs' class claims would be moot, 
because Plaintiffs would have obtained the sought injunctive relief: a court order that would 
prohibit Kraft's use of the phrases addressed by the Cooper Declaration at any point in the future 
on any packaging.2 Kraft was instructed to submit a proposed order, and the Court noted that 
Plaintiffs would have the opportunity to respond to the order. 

Second, the Court instructed the parties to submit supplemental briefing as to the two 
remaining subclasses (numbers 2 and 1 0) that would not be mooted by a court order 
incorporating the terms of the Cooper Declaration, namely Plaintiffs challenge to Kraft's use of 
the phrase "Made with Real Vegetables" on two different products: Ritz Roasted Vegetable 
crackers (subclass 10) and Vegetable Thins (subclass 2). This briefing would take the form of a 
traditional 12(b )( 6) motion. 

Now before the Court, then, is the final resolution of these two issues. 

II. Analysis 
A. The Court Would Find Kraft's Proposed Order Insufficient to Moot Plaintiffs' Claims 

· At the August Hearing and the briefing submitted in advance thereof, the parties hotly 
debated whether a court order binding Kraft to abide by the terms of the Cooper Declaration 
would moot Plaintiffs' claims. Specifically, Mr. Cooper stated in his declaration: 

Kraft Foods has no intention of using and will not be using Sensible 

1Piaintiffs have moved for class certification three times. The first two times, Plaintiffs sought certification 
as a 23(b )(3) class for monetary damages; in both instances, this Court denied certification. See Docket No. 145, 
216. Plaintiffs then filed a third class certification motion for injunctive relief only pursuant to Rule 23(b )(2), and 
this hearing is the fourth the Court will hold in connection with this third class certification motion. 

2Piaintiffs continue to disagree with this holding, arguing that the claims would not be moot notwithstanding 
a court order binding Kraft to the terms of the Cooper Declaration; the Court has already rejected such arguments 
and will not revisit them here. See Docket No. 245 at 2-5. 
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Snacking on Original Premium Saltines, Teddy Grahams I, Honey 
Maid Grahams, or Ritz Cracker Reduced Fat flavor packaging, 
advertising, or marketing material at any time in the future .... 

Kraft Foods has no intention of using and will not be using Sensible 
Solution on Ginger Snaps, Teddy Grahams I, Honey Maid Grahams, 
Ritz Crackers Whole Wheat flavor, Ritz Crackers Reduced Fat flavor, 
Ritz Crackers Hint of Salt flavor, or Original Premium Saltines 
packaging, advertising, or marketing material at any time in the 
future. 

Kraft Foods has no intention of using and will not be using Help 
Support Kids' Growth and Development on Teddy Grahams II 
packaging, advertising, or marketing material at any time in the 
future. 

Kraft Foods has no intention of using and will not be using Smart 
Choices on Teddy Grahams I on Teddy Grahams II packaging, 
advertising, or marketing material at any time in the future. 

Cooper Decl., Docket No. 233, Ex. A~~ 4-7 (emphasis added). Over Plaintiffs' strenuous 
objections, and following Kraft's own suggestion and argument, the Court held that if Kraft were 
to voluntarily agree to be bound by a court order indicating it would comply with the promises 
made in the Cooper Declaration, the majority of Plaintiffs' claims would be mooted. In fact, 
counsel for Kraft stated, "I'm highly confident, Judge, we will be able to work that court order 
into what Your Honor's ruling is to match that of the declarations that are at issue here .... I 
would be very shocked if that didn't happen." See Docket No. 250, Ex. 1 (excerpted transcript 
from August Hearing) (emphasis added). The Court made clear at the August Hearing that 
Plaintiffs would have an opportunity to submit any objections to the order for the Court's 
consideration. See id. at 19 ("[Kraft] is going to agree to an order. Obviously, [Plaintiffs] will 
have a chance to review the order and if you don't like the terms .... My envisioning is whether 
or not he is agreeable to an order as the Court had outlined in its prior ruling.") (emphasis added). 

Kraft then submitted a proposed order (which the Court erroneously entered on 
September 7, 2012, before receiving Plaintiffs' response thereto) which did not commit Kraft to 
abiding by all of the terms of the Cooper Declaration. In fact, Kraft's proposed order (the 
"September 7 Order," Docket No. 249) contained substantially less onerous provisions. For 
example, the September 7th Order indicated that Kraft would not use any of the challenged 
phrases "as depicted in the packaging submitted with the Second Amended Complaint." 
Plaintiffs then properly complained that a commitment not to use the precise packaging 
arrangements challenged in the Second Amended Complaint was significantly narrower than the 
commitment expressed by Mr. Cooper in his declaration, namely not to use any of the challenged 
labels on any packaging, ever again. An easy solution to this problem would be for Kraft to 
submit a new proposed order that would conform to the promises made in the Cooper 
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Declaration. 
Some further wrinkles arise, however. First, there is some inconsistency to Plaintiffs' 

argument: Plaintiffs now contend that the proposed order must ban all use of the challenged 
phrases. However, they have long argued that it is not the phtase itself but the packaging as a 
whole that is actionable under the relevant consumer statutes. Kraft capitalizes on this tension in 
its reply brief. See Docket No. 251 at 3. If Plaintiffs argue that their claims challenge the 
packaging as a whole, why should an order indicating that the very packaging Plaintiffs 
challenged in the SAC be insufficient? While generally it would seem that Kraft's point is well
taken, whether or not Plaintiffs' claims are mooted by the court order is determined by whether 
there is "no reasonable expectation that the alleged violation will recur," and whether "interim 
relief or events have completely and irrevocably eradicated the effects of the alleged violation[.]" 
Cnty. of Los Angeles v. Davis, 440 U.S. 625,631 (1979) (citations and quotations omitted).3 

Even though Plaintiffs' claims may technically arise out of the packaging viewed as a whole, the 
September 7th Order provides no assurance that the alleged violations will not recur, because 
Kraft could simply adjust its packaging in a very minor, superficial way and avoid the strictures 
of the court order. For instance, Kraft could comply with the terms of the September 7 Order by 
creating a new package for each product bearing all of the challenged phrases but merely using a 
different color for the lettering. The Court would discuss this matter with the parties at the 
hearing and would either at that time find a common ground as to the proper wording of a new 
order, or would instruct the parties to meet and confer as the issue. 

Second, Plaintiffs take 'issue with Kraft's insertion of a proviso that the requirements of 
the September 7th Order "applies only to current formulations of Kraft Foods products based on 
their current ingredient list, weight by percentage of ingredients and nutritional profile." Docket 
No. 249 at 3. Plaintiffs note that a subtle change to ingredients in the challenged products would 
permit Kraft to avoid contempt even while using the challenged packaging/label. Docket No. 
250 at 2. The Court notes that the Cooper Declaration contained no such hedging and instead 
promised that the labels would simply not be used in the future. On the other hand, Kraft notes 
that Plaintiffs' claims are dependent on the specific ingredients used in the products as currently 
formulated. See Docket No. 251 at 2. The Court might suggest to the parties a middle ground 
whereby the court order would state that its prohibitions apply to the listed products unless either 
party indicates that the ingredients and nutritional profile of the product has substantially 
changed, at which point the parties could revisit the issue with the Court.4 

3See also Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 190 (2000) ("[A] 
defendant claiming that its voluntary compliance moots a case bears the formidable burden of showing that it is 
absolutely clear the allegedly wrongful behavior could not reasonably be expected to recur."). 

4While Plaintiffs may complain that they do not have the resources to test the products to see when a change 
has occurred, the Court would note that it is only Kraft who would have any incentive to have the strictures of the 
court order lifted, and thus only Kraft who would ever bear the burden of indicating to the court why a substantial 
change in ingredients or nutritional profile has occurred. To be clear, the reason why a substantial change in 
ingredients might warrant a revisiting of the court order is not because Kraft might make the products more healthy 
such that the challenged labels might be appropriate; that would be an improper merits-based ruling. Instead, the 
idea is that if, say, Ritz Crackers have drastically different ingredients in a few years than they do at present, such 
that they are not really the same product, then it seems Plaintiffs claims would need to be relitigated so as to address 
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Third, Plaintiffs argue that it is improper for a court to deny class certification based on a 
finding that the purported class representatives' claims are moot. See Docket No. 250 at 2-5. 
Plaintiffs frankly acknowledge that the class representatives seek class certification because they 
want to receive incentive awards (Docket No. 250 at 4). Where the Court lacks subject matter 
jurisdiction over a purported class representative's individual claim for injunctive relief by 
reason of mootness, there is no precedent where a court granted class certification as to the 
mooted injunctive relief claims solely so as to award the class representatives incentive 
payments. Plaintiffs cite a concurring opinion (without noting it as such) in Deposit Guar. Nat'! 
Bank v. Roper, 445 U.S. 326 (1980), but the majority holding does not advance Plaintiffs' cause: 
"the right of a litigant to employ Rule 23 is a procedural right only, ancillary to the litigation of 
substantive claims. Should these substantive claims become moot in the Art. III sense, by 
settlement of all personal claims for example, the court retains no jurisdiction over the 
controversy of the individual plaintiffs." 445 U.S. at 332. Plaintiffs also cite to Narous v. 
Charter Commc 'ns, 591 F.3d 1261 (9th Cir. 2010), but there the Ninth Circuit addressed whether 
"a class representative who voluntarily settles his or her individual claims in a putative class 
action renders an appeal from a denial of class certification moot" and found that the answer was 
no, because there the plaintiff "specifically retains a personal stake" in the class certification 
decision in the form of a desire to spread litigation costs and fees to the other litigants. 591 F.3d 
at 1264 (emphasis added). Here, Plaintiffs Red and Whitt are free to appeal the denial of class 
certification, and in fact have already done so. See Docket No. 237. The issue of whether the 
claims are moot and thus whether the court lacks jurisdiction over the claims is a distinct 
question from whether an appeal of the denial of class certification is moot. 5 In sum, Plaintiff 
has provided no authority indicating that the Court should grant class certification for injunctive 
relief claims it has held are moot.6 

the new product, as Plaintiffs' claims as currently framed are directed towards the products by virtue of their 
inclusion of certain ingredients such as partially hydrogenated vegetable oil. 

5Plaintiffs cite to a recent district court case that addressed this issue in depth. In Gomez v. Campbell
Ewald Co., 805 F. Supp. 2d 923 (C.D. Cal. 2011), the court addressed whether a defendant's settlement with the 
named plaintiff prior to class certification pursuant to Fed. R. Civ. P. 68 mooted the class claims; the Gomez court 
rejected "the notion that Defendant can make an end-run around a class action simply by virtue of a facile procedural 
'gotcha,' i.e., the conveyance of a Rule 68 offer of judgment to 'pick off the named plaintiff prior to the filing of a 
class certification motion." 805 F. Supp. 2d at 930. However, in Gomez, the purported class members sought 
monetary, not merely injunctive relief; in that context, it makes sense that the purposes of Rule 23 would be 
contravened ifthe defendant could, in essence, pay offthe named plaintiff and avoid liability to the class. See id. 
Here, in contrast, the absent class members simply cannot obtain any more than a properly-worded court order would 
provide, since this Court has already held that a class would only be certified, if at all, under Fed. R. Civ. P. 23(b)(2). 
As such, Defendant is not improperly "picking off' the named plaintiffs (by offering a monetary settlement that is far 
lower than what would be required for a class settlement), but instead offers to voluntarily submit to an order that 
provides the best case scenario that any proposed class could obtain. 

6Plaintiffs' briefing then presents a hodgepodge of arguments urging the Court to find that Plaintiffs' claims 
would not be rendered moot by the entry of a properly-worded court order binding Kraft to cease its use of the 
challenged phrasing; these issues were all addressed in the Court's prior rulings on the matter. See Docket No. 250 
at 5-7. 
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All in all, the Court would discuss with the parties how the September 7th Order should 
be revised so as to remedy the concerns outlined in this ruling. 

B. Whether Plaintiffs' Claims Based on Use ofthe Phrase "Made with Real Vegetables" 
Fail as a Matter of Law 
The Court now turns to whether the claims raised in the two remaining subclasses fail as 

a matter of law. The class claims asserted by Plaintiffs at issue here are: 

2) The Vegetable Thins Subclass: All persons who purchased in 
California, on or after January 1, 2007, Vegetable Thins in packaging 
bearing the phrases "Vegetable Thins" and "made with real vegetables," 
and displaying images of vegetables. 

1 0) The Ritz Roasted Vegetable Subclass: All persons who purchased 
in California, on or after February 11, 2006, the Roasted Vegetable 
variety of Ritz Crackers in packaging bearing the phrases "Roasted 
Vegetable Ritz" and "made with real vegetables," and depicting images 
of vegetables. 

See Docket No. 236, Decl. of Jack Fitzgerald, Ex. 18; Docket No. 245 at 7-8. 
In order to state a claim under the UCL, FAL,.or CLRA, Plaintiffs must allege that 

Defendant's representations are likely to deceive a reasonable consumer. Freeman v. Time, Inc., 
68 F.3d 285, 289 (9th Cir. 1995); Williams v. Gerber Prods. Co., 552 F.3d 934, 938 (9th Cir. 
2008); Consumer Advocates v. Echostar Satellite Corp., 113 Cal. App. 4th 1351, 1360 (2003). 
"The term 'likely' indicates that deception must be probable, not just possible." McKinniss v. 
Sunny Delight Beverages Co., No. CV 07-02034-RGK (JCx), 2007 U.S. Dist. LEXIS 96108, at 
*7 (C.D. Cal. Sept. 4, 2007) (citing Freeman, 68 F.3d at 289). Obviously, the familiar 
Iqbal/Twombly standard also applies: "where the well-pleaded facts do not permit the court to 
infer more than the mere possibility of misconduct, the complaint has alleged - but it has not 
'show[n]'- 'that the pleader is entitled to relief."' Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009) 
(quoting Fed. R. Civ. P. 8(a)(2)); Williams, 552 F.3d at 938 (citing Twombly plausibility standard 
in context ofUCL, CLRA and FAL claims). Indeed, in Williams, the Ninth Circuit made clear 
that granting a motion to dismiss a UCL claim is a "rare situation," providing the example that 
dismissal would be proper if "the advertisement itself made it impossible for the plaintiff to 
prove that a reasonable consumer was likely to be deceived." 552 F. 3d at 939 (discussing 
Freeman, 68 F .3d at 285) (emphasis added). 

This Court has addressed the parties' arguments as to whether claims based on packaging 
bearing the phrase "Made with Real Vegetables" fail as a matter of law twice before, and have 
both times ruled in Plaintiffs' favor. See Docket No. 36 (order denying motion to dismiss these 
claims from F AC); Docket No. 79 (same as to SAC). Defendant had argued in moving to 
dismiss the F AC that the packaging was not deceptive as a matter of law because there are small 
amounts of real vegetables in the products, and consumers can readily learn what percentage of 
the product consists of real vegetables by consulting the nutritional information side panel. The 
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Court noted that in Williams, the Ninth Circuit foreclosed dismissal on such a basis: 

We disagree with the district court that reasonable consumers 
should be expected to look beyond misleading representations on 
the front of the box to discover the truth from the ingredient list in 
small print on the side of the box. The ingredient list on the side of 
the box appears to comply with FDA regulations and certainly 
serves some purpose. We do not think that the FDA requires an 
ingredient list so that manufacturers can mislead consumers and 
then rely on the ingredient list to correct those misinterpretations 
and provide a shield for liability for the deception. Instead, 
reasonable consumers expect that the ingredient list contains more 
detailed information about the product that confirms other 
representations on the packaging. 

552 F.3d at 939-40. See Docket No. 36 at 9; Docket No. 79 at 2-3. In the time (over a year and a 
half) that elapsed between these previous rulings and today's hearing, district courts have 
grappled with the issue of when dismissal of consumer labeling claims is warranted, and have not 
always viewed Williams as presenting an insurmountable hurdle. Thus, the Court would invite 
the parties to present oral argument as to the matters briefed. In particular, the Court would ask 
Defendant whether the Court can dismiss the claim at the pleading stage, given the caution in 
Williams that whether a reasonable consumer is likely to be deceived is a fact-intensive inquiry. 
See 552 F.3d at 938. On the other hand, the Court would ask Plaintiffs to explain how the 
packaging as a whole, bearing phrase "Made with Real Vegetables" and containing pictures of 
vegetables, could possibly be deceptive when the product does indeed contain some vegetables, 
and makes no pronouncement as to whether many vegetables are included or any general 
healthfulness claims. Three further issues raised in recent cases should inform the parties' oral 
argument: 

First, the factual scenario in Williams itself is not dissimilar from the instant matter; there, 
appellants/plaintiffs 

challenged the use of the words 'Fruit Juice' juxtaposed alongside 
images of fruits such as oranges, peaches, strawberries, and cherries. 
Appellants contended that this juxtaposition was deceptive because the 
product contained no fruit juice from any of the fruits pictured on the 
packaging and because the only juice contained in the product was 
white grape juice from concentrate. Second, Appellants challenged a 
statement on the side panel of the packaging describing the product as 
made 'with real fruit juice and other all natural ingredients,' even 
though the two most prominent ingredients were com syrup and sugar. 
Third, Appellants challenged a separate statement on the side panel; 
namely, that Snacks was 'one of a variety of nutritious Gerber 
Graduates foods and juices.' Fourth, Appellants challenged Gerber's 
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decision to label the product a 'snack' instead of a 'candy,' 'sweet,' or a 
'treat.' Finally, Appellants alleged that the phrase 'naturally flavored' 
did not comply with applicable type size requirements. 

552 F.3d at 936 (emphasis added). The Ninth Circuit held that dismissal was unwarranted 
because: 

a number of features of the packaging Gerber used for its Fruit Juice 
Snacks product which could likely deceive a reasonable consumer. The 
product is called 'fruit juice snacks' and the packaging pictures a 
number of different fruits, potentially suggesting (falsely) that those 
fruits or their juices are contained in the product. Further, the statement 
that Fruit Juice Snacks was made with 'fruit juice and other all natural 
ingredients' could easily be interpreted by consumers as a claim that all 
the ingredients in the product were natural, which appears to be false. 
And finally, the claim that Snacks is 'just one of a variety of nutritious 
Gerber Graduates foods and juices that have been specifically designed 
to help ·toddlers grow up strong and healthy' adds to the potential 
deception. 

!d. at 939. The Court would ask of Defendant whether a similar analysis could not be made 
here; could it not be likely that a reasonable consumer would be misled into thinking that fresh, 
nutritious vegetables were a substantial ingredient in the products, and/or that the products are 
generally healthy, as alleged in Plaintiffs' Second Amended Complaint (see SAC ,-r,-r 83-98), by 
virtue of the prominent pictures of fresh vegetables and banner "Made with Real Vegetables" on 
the packaging? 

Second, the (non-binding) case of Henderson v. Gruma Corp., No. 10-4173, 2011 U.S. 
Dist. LEXIS 41077 (C.D. Cal. Apr. 11, 2011) (Matz, J.), also brought by Plaintiffs' counsel the 
Weston Firm, presents support to both sides in some ways that merit discussion. Obviously, 
Plaintiffs need to distinguish for the Court the instant claims from those raised in Henderson, 
where the court dismissed with prejudice "Plaintiffs' claims associated with the phrase 'With 
Garden Vegetables"' because the product at issue there did "in fact contain vegetables that can 
be grown in a garden .... The labeling statement does not claim a specific amount of 
vegetables in the product, but rather speaks to their presence in the product, which is not 
misleading." Henderson, 2011 U.S. Dist. LEXIS 41077, at* 33-34. See also McKinniss, 2007 
U.S. Dist. LEXIS 96108, at *11-13 (dismissing with prejudice claims based on depictions of 
fruit on labels because "no reasonable consumer ... would conclude that Defendant's products 
contain significant quantities of fruit or fruit juice"). Yet Henderson cuts both ways, as the 
court also denied the motion to dismiss as to claims based on the defendant's use of the word 
"guacamole" even though it was undisputed that the product did contain some small amount of 
guacamole: 

Gruma has labeled its product 'GUACAMOLE' in large capital 
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letters, in a font that is approximately twice as large as the smaller 
'FLAVORED DIP,' located below the term 'Guacamole.' ... The 
label also prominently displays large pictures of avocados on the 
front of the jar. And the dip itself is green-colored, as would be 
avocados. While Defendant's description of its product might very 
well be true, for a statement to be actionable, there is no require
ment that the statement be false .... Moreover, in Williams, 
consumers were not 'expected to look beyond misleading represen
tations on the front of the box to discover the truth from the 
ingredient list.' 

While at this stage the Court does not find that the statements at 
issue are or are not deceptive as a matter of law under the reason
able consumer test, the Court finds that a reasonable consumer 
could interpret Defendant's statements and label to imply that the 
product is indeed guacamole, which it is not, as it allegedly 
contains less than 2% avocado powder .... The Court therefore 
DENIES Defendant's Motion to Dismiss or Strike the allegations 
related to the "Guacamole" claims. 

Henderson, 2011 U.S. Dist. LEXIS 41077, at* 32. In other words, the Henderson court 
considered the packages as a whole and found that unlike the "With Garden Vegetables" 
packaging, the large pictures of avocados and the font size choices rendered it plausible that a 
reasonable consumer would be likely to be deceived by the label on the guacamole dip. The 
Court would ask of Plaintiffs how they distinguish Henderson given the similarity between the 
phrases "Made with Real Vegetables" and "With Garden Vegetables." The Court would ask of 
Defendant how it would distinguish Henderson given the fact that their packaging contains large 
pictures of vegetables that could connote healthfulness and a significant quantity of vegetable 
ingredients, just like the guacamole packaging the Henderson court declined to find non
actionable as a matter of law. Indeed, even a true advertisement can be deceptive if "couched in 
such a manner that is likely to mislead or deceive the consumer." Day v. AT&T Corp., 63 Cal. 
App. 4th 325, 332-33 (1998). 

Third, at least two district court (and thus again non-binding) cases decided since this 
Court issued its previous rulings indicate that a UCL claim merits dismissal if it alleges that a 
consumer will read a true statement on a package and will then disregard "well-known facts of 
life" and assume things about the products other than what the statement actually says. See 
Delacruz v. Cytosport, Inc., No. 11-3532, 2012 U.S. Dist. LEXIS 51094, at *18-19, 33 (N.D. 
Cal. Apr. 11, 2012) (dismissing without prejudice a claim that "Og Trans Fat" is misleading 
simply because the product contained certain other fats and oils which plaintiff did not allege to 
be transfats); Williamson v. Apple, No. 5:11-cv-00377 EJD, 2012 U.S. Dist. LEXIS 125368, at 
* 17-19 (N.D. Cal. Sept. 4, 20 12) ("the representations taken as a whole would not lead the 
'reasonable consumer' to believe that the glass housing on the iPhone 4 was indestructible or 
drop-proofbecause ... it is a well-known fact of life that glass can break under impact, even 
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glass that has been reinforced. This much is known to the ordinary, reasonable consumer."). 
Plaintiffs' theory of the case is that the packaging "suggests the product is healthy and 

contains a significant amount of vegetables" (SAC ~ 98, emphasis added), but Plaintiffs do not 
explain why a reasonable consumer would be deceived as to the healthfulness of the product or 
the amount of vegetables in a product merely by the packaging at issue here and its statement 
"Made with Real Vegetables."7 On the other hand, the Court would ask of Defendants whether 
it is possible to determine as a matter of law that a reasonable consumer would not be likely to 
be deceived as to the significant vegetable content of a product where the box features 
prominent pictures of vegetables. 

In sum, clearly whether or not the "Made with Real Vegetables" claims fail as a matter 
of law presents a close question. The Court will discuss the matter with the parties at the 
hearing and will thereafter issue a ruling as to the matter. 

III. Conclusion 
The Court would find that the claims advanced in eight of the ten proposed subclasses 

are moot (pending the entry of a properly worded order), and will discuss the matter of the 
remaining two subclasses with the parties at the hearing. 

7Indeed, certain vegetables are unhealthy even in their natural state. For example, rhubatb leaves contain 
oxalic acid which can cause serious kidney damage. 
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