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This matter is before us on the Parties’ Joint Briefing regarding Plaintiff’s Standing.  As the
Parties are familiar with the facts, we will repeat them only as necessary.  Accordingly, we rule as
follows.

I. Background

Plaintiff Mary Henderson (“Plaintiff”), on behalf of  putative classes of individuals who
purchased Smuckers Uncrustables and Crisco, filed this putative class action against Defendant The
J.M. Smucker Company (“Defendant”), asserting claims under California’s Unfair Competition Law
(“UCL”), False Advertising Law (“FAL”), and Consumer Legal Remedies Act (“CLRA”).  Plaintiff
alleges that the packaging and marketing strategies for these products mislead consumers into believing
they are healthy, when in reality, they contain amounts of trans fat and high fructose corn syrup that
make these products unhealthy.

Plaintiff filed this action on June 18, 2010.  Two months earlier, on April 7, 2010, she and her
husband jointly filed a bankruptcy petition that was later discharged on August 6, 2010.  See In re
Henderson, 2:10-bk-23342-ER (C.D. Cal. Bankr.).  In her bankruptcy proceeding, Plaintiff did not
identify her interest in this lawsuit.  (Jt. Brief 5).

On December 12, 2011, Plaintiff filed a motion to certify two sub-classes consisting of “all
persons who purchased in California, on or after February 1, 2000,” one of the two products at issue. 
(Dkt. No. 110-1, at 2).  In opposition, Smucker argued, inter alia, that Plaintiff’s claims in this case are
not typical of the claims of the class because she is subject to the unique defense of judicial estoppel,
given that she had failed to disclose her contingent interest in this suit in the bankruptcy petition.

On December 20, 2011, in response to Smucker’s argument, Plaintiff moved to reopen her
bankruptcy so she could amend her petition to reflect her contingent interest in this case.  The
bankruptcy court granted the motion on January 20, 2012.  (Bankr. Dkt. Nos. 13, 17).  On March 9,
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2012, Plaintiff filed her amended Schedule B, in which she approximated the claim’s value at $200. 
(Bankr. Dkt. No. 18).  On March 27, 2012, we vacated the pending class certification motion in light of
the reopening of Plaintiff's bankruptcy proceeding, noting that “Plaintiff’s claim in this action appears to
belong to the bankruptcy estate, and Plaintiff may not have standing to bring this action at this time.” 
(Dkt. No. 186).  We ordered the Parties to file a joint status report following the resolution of the
bankruptcy proceeding.  

Upon request from the Trustee for a more precise figure, Plaintiff amended her Schedule B again
on April 11, 2012, and declared her interest in the class action as follows: “Class action suit, case 2:10-
CV-04524 GHK (VBKx): Mary Henderson, on behalf of herself and all others similarly situated v. J.M.
Smucker Company.  Debtor is class representative.  Debtor[’]s civil counsel has advised best recovery
will be $214.25.”  On May 9, 2012, the Trustee’s representative indicated to Plaintiff’s counsel that the
Trustee will likely not abandon Plaintiff’s claims in the class action.  In response, Plaintiff’s counsel
expressed interest in purchasing back Plaintiff’s claims.  (Fitzgerald Decl. ¶ 7).  

In the meantime, the Trustee’s representative engaged in discussion with Defendant to settle
Plaintiff’s claims with Defendant.  On May 11, 2012, Defendant filed an Updated Status Report with us,
disclosing that it had reached an agreement with the Trustee to settle Plaintiff’s claims for $22,500.  On
June 20, 2012, the Trustee filed a motion to approve the settlement of Plaintiff’s claims against
Defendant.  The Bankruptcy Court granted the motion on July 24, 2012.  (Bankr. Dkt. No. 31).  The
agreement settled “any and all claims” and “Debtors’ Estate’s interest in the Class action case.”  (Bankr.
Dkt. No. 28, at 2, 4, 9, 13).

The issue before us is two-fold: (1) whether Plaintiff has standing to proceed as class
representative in the class action, in light of the bankruptcy proceeding; and (2) whether Defendant may
move to dismiss Plaintiff’s claims in light of the Settlement Agreement.  

II. Analysis

The filing of a bankruptcy petition creates a bankruptcy estate.  11 U.S.C. § 541(a).  Under
settled rules, “[t]he property of the estate includes all legal or equitable interests of the debtor in
property as of the commencement of the case, including the debtor’s causes of action.”  Smith v. Arthur
Andersen LLP, 421 F.3d 989, 1002 (9th Cir. 2005) (internal quotations and citations omitted).  Thus,
legal claims that accrued before the filing of the bankruptcy petition are property of the bankruptcy
estate.  See id.  “Where a claim asserted in a lawsuit is the property of the bankruptcy estate, the Chapter
7 trustee is the real party in interest under the Bankruptcy Code and is the proper party to the suit.”  
Seneca v. First Franklin Financial Corp., 2011 WL 3235647, at *2 (S.D. Cal. July 28, 2011).   In that
case, the plaintiff/debtor generally lacks standing to proceed in the suit “unless the trustee has
abandoned the claim to the debtor.”  Id.

A. Judicial Estoppel
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As an initial matter, Defendant argues that Plaintiff never had standing to bring this class action
because her claims in the lawsuit had accrued before her April 2010 bankruptcy petition, making her
claims in this action part of her bankruptcy estate, and the Trustee the real party in interest to prosecute
this action.  (Jt. Brief 20).  Thus, Defendant argues that the doctrine of judicial estoppel bars Plaintiff
from prosecuting this action because she failed to disclose her interest in this action in her bankruptcy
petition.  In response to this argument, Plaintiff, on her own initiative, reopened the bankruptcy
proceeding specifically to disclose her interest in this action.

“Judicial estoppel is an equitable doctrine that precludes a party from gaining an advantage by
asserting one position, and then later seeking an advantage by taking a clearly inconsistent position.” 
Hamilton v. State Farm Fire & Cas. Co., 270 F.3d 778, 783 (9th Cir. 2001).  “In the bankruptcy context,
a party is judicially estopped from asserting a cause of action not raised in a reorganization plan or
otherwise mentioned in the debtor’s schedules or disclosure statements,” id., on the rationale that “[t]he
integrity of the bankruptcy system depends on full and honest disclosure by debtors of all their assets.” 
Id. at 785 (quoting In re Costal Plains, Inc., 179 F.3d 197, 208 (5th Cir. 1999)) (alteration removed). 

At the same time, the Ninth Circuit has also recognized that district courts retain discretion to
allow plaintiff to remedy his omission by allowing him to reopen his bankruptcy case, “thereby giving
the bankruptcy trustee an opportunity to administer the unscheduled claims.”  Dunmore v. United States,
358 F.3d 1107, 1113 n.3 (9th Cir. 2004).  Permitting the reopening of the bankruptcy is a “permissible
alternative to judicial estoppel” because it prevents the debtor from “having his cake and eating it too:
[the debtor] risk[s] that the trustee would retain, rather than abandon, the [debtor’s] claims.”  Id.

Here, by vacating Plaintiff’s class certification motion pending the reopening and resolution of
her bankruptcy proceeding, we had effectively exercised our discretion under Dunmore and allowed
Plaintiff to reopen her bankruptcy case as an alternative to judicial estoppel.  Thus, we need not revisit
this issue again.  The only issue at this point is whether Plaintiff ever regained her status as the real party
in interest to prosecute this action.  And we conclude that she has not.

B. Trustee as the Real Party in Interest

It is undisputed in this case that after the bankruptcy case was reopened, the Trustee chose not
only to keep Plaintiff’s claims in the bankruptcy estate, but to also settle the claims, as the real party in
interest, with Defendant.  Plaintiff appears to argue that the Trustee’s decision not to abandon her claims
did not deprive her of standing to prosecute this action because she maintained certain interests that
were never transferred to the bankruptcy estate, including her right to injunctive relief, to represent the
class, and to receive an incentive award.

This argument is unconvincing for two reasons.  First, it is belied by her own characterization of
her claims in the bankruptcy schedule, in which she broadly characterized this “contingent and
unliquidated claim[]” as her claims in this “class action” and as its “class representative.”  (See Bankr.
Dkt. No. 20, at 4).  Thus, Plaintiff scheduled her claims in this class action to include all remedies
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available under her claims, including injunctive relief, as well as all her rights contingent upon her status
as the putative class representative, including her right to represent the class and to receive an incentive
award.

Second, and more importantly, Plaintiff cites to no authority to support her proposition that she
retained any interest in this action after her claims became part of the bankruptcy estate.  Instead, we
found only authorities that indicate that once a class action plaintiff’s  claims become part of the
bankruptcy estate, she no longer has standing to prosecute the action absent conduct by the trustee that
re-confers standing upon the plaintiff.  See, e.g., Jordan v. Paul Financial, LLC, --- F.R.D ---, 2012 WL
3647759, at *24 (N.D. Cal. 2012) (finding that named plaintiffs in a class action had standing to
prosecute the action after the reopening of their bankruptcy proceeding because the trustee, in a
stipulation, granted them standing to proceed in the case); Lindell v. Synthes, USA, 2012 WL 1657197,
at *3 (E.D. Cal. May 10, 2012) (staying class action in light of class representative’s reopening of his
bankruptcy case, noting that if his bankruptcy “is opened on a final basis, [he] will not have standing to
pursue his claims against [the defendant.]”); Ortiz v. Sodexho Operations, LLC, 2011 WL 4499050, at
*2-3 (S.D. Cal. Sept. 27, 2011) (finding that plaintiff had standing to proceed in class action after
reopening of bankruptcy because plaintiff’s counsel had bought plaintiff’s claims in an open auction
held by the trustee).  Together, these cases show that a named plaintiff retains no residual interests in a
class action once she transfers her claims to the bankruptcy estate.

To the extent that Plaintiff argues that she maintains a residual interest in injunctive relief
sufficient to confer standing, she is incorrect, given that injunctive relief is merely a remedy to a claim
and therefore necessarily contingent upon the claim.  See Lopez v. Washington Mut. Bank, F.A., 2010
WL 1558938, at *9 (E.D. Apr. 19, 2010) (“[A]n injunction is a remedy to another claim or cause of
action and not a claim or cause of action in and of itself”).  Thus, injunctive relief can never stand alone
as a residual interest.  

To the extent that Plaintiff argues that she maintains residual rights to represent the class and to
receive an incentive award, we find that under the circumstances of this case, such rights are contingent
upon her individual claims in the class action. 

In support of her argument that she maintains certain residual interest as the class representative,
she primarily relies on cases analyzing the mootness doctrine in the class action context.  Under this line
of cases, the Supreme Court has relaxed, under certain circumstances, the requirement that a plaintiff
maintains personal stake in the action at all stages of the action, allowing a plaintiff to continue
prosecuting the action despite the loss of her individual claims.  The principles may be summarized as
follows.  “First, if the district court has certified a class, mooting the putative class representative’s
claim will not moot the class action . . . . because the class acquires a legal status separate from the
interest asserted by the class representative” after class certification.  Pitts v. Terrible Herbst, Inc., 653
F.3d 1081, 1090 (9th Cir. 2011) (internal quotations and alternations omitted).  “Second, if the district
court has denied class certification, mooting the putative class representative’s claim will not necessarily
moot the class action. The putative class representative retains an interest in obtaining a final decision
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on class certification that allows him to litigate the denial of class certification on appeal.”  Id.  “Third,
even if the district court has not yet addressed the class certification issue, mooting the putative class
representative’s claims will not necessarily moot the class action” if the claims are so “inherently
transitory that the trial court will not have even enough time to rule on a motion for class certification
before the proposed representative’s individual interest expires.”  Id.  In Pitts, the Ninth Circuit
additionally recognized that the third principle encompasses not only “inherently transitory” claims, but
also claims made transitory by defendants seeking to “‘buy off’ the small individual claims of the named
plaintiffs” in order to “pick[] off” said plaintiffs to avoid a class action.  Id.  Relying on this principle,
the court in Pitts held that “an unaccepted Rule 68 offer of judgment – for the full amount of the named
plaintiff’s individual claim and made before the named plaintiff files a motion for class certification –
does not moot a class action.”  Id. at 1091-92.

In this case, the first and second principles are irrelevant given that we have not issued a class
certification decision.  Plaintiff appears to argue that by permitting a plaintiff to proceed in a class action
absent her individual claims, the third principle recognizes that a class representative has certain
interests independent from her individual claims that are sufficient to confer standing.  The flaw of this
argument is that even if the third principle may be read to support this proposition, this principle does
not apply to the facts of this case, given that the claims at issue in this case are neither “inherently
transitory” nor made transitory by Defendant’s attempt to “pick off” Plaintiff through an involuntary
settlement.1  

Thus, because Plaintiff’s claims are not inherently transitory nor made transitory, any interests
she has as a class representative – including her right to represent the class and to receive an incentive
award – remain contingent upon her individual claims and cannot stand alone as residual interests. 
Therefore, Plaintiff retained no interest sufficient to confer standing after her claims were transferred to
the bankruptcy estate.

III. Trustee’s Settlement Agreement with Defendant

A Chapter 7 trustee has the power to compromise disputes having to do with the administration
of the Chapter 7 estate, subject to the bankruptcy court’s approval.  Fed. R. Bankr. P. 9019.  In
examining a proposed settlement, the court evaluates the following four factors: “(a) [t]he probability of
success in the litigation; (b) the difficulties, if any, to be encountered in the matter of collection; (c) the
complexity of the litigation involved, and the expense, inconvenience and delay necessarily attending it;

1 Despite Plaintiff’s extensive attempt to characterize the Trustee’s decision to settle her claims
with Defendant as involuntary, such characterization is unsupported by the facts: Plaintiff voluntarily
filed for bankruptcy and voluntarily reopened the proceeding.  Thus, under the operation of law, the
Trustee necessarily became the real party in interest and had the power to decide what to do with her
claims.  In this case, the Trustee voluntarily chose to settle the claims with Defendant.  Plaintiff’s
assertion that the Trustee did so despite her protest is neither here nor there, given that a trustee owes no
duty to a debtor.  See In re Cochise College Park, Inc., 703 F.2d 1339, 1357 (9th Cir. 1983).
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(d) the paramount interest of the creditors and a proper deference to their reasonable views in the
premises.”  United States v. Edwards, 595 F.3d 1004, 1012 (9th Cir. 2010) (quoting In re Flight Transp.
Corp. Sec. Litig., 730 F.2d 1128, 1135 (8th Cir. 1984)).  

Here, the Trustee moved for the bankruptcy court’s approval of the Settlement Agreement under
Rule 9019 on June 20, 2012, stating that he, “in the exercise of his business judgment, has determined
(taking into account the evidence to be established at trial, the Estate’s interest in the Class Action Case
and Smucker’s asserted defenses) that it [was] in the best interests of the estate to settle its disputes
without incurring additional administrative expenses.”  (Bankr. Dkt. No. 28, at 2).  Plaintiff did not file
an opposition to the motion.  (See Bankr Dkt. No. 30).  The bankruptcy court granted the motion on July
24, 2012.  (Bankr. Dkt. No. 31).  The Settlement Agreement provides that in exchange for settlement
proceeds of $22,500, the Trustee agreed to “release and waive any and all claims” against Defendant. 
(Bankr. Dkt. No. 28, Ex. A, at §§ 1.2, 2.1).  

Plaintiff argues that the Settlement Agreement is invalid because (1) it was involuntary; and (2)
it mischaracterizes her claims in the litigation as a pre-petition interest when she did not discover the
false advertising at issue until May 2010, after she had filed her bankruptcy petition in April 2010. 
These arguments are unavailing.  As discussed above in footnote one, the Agreement was not
involuntary, given that the Trustee, as the real party in interest, voluntarily settled the claims with
Defendant, after Plaintiff voluntarily filed for bankruptcy and voluntarily reopened her case.  As to
Plaintiff’s belated argument that her claims in this action are a post-petition interest, we find that she
had waived this argument by reopening her bankruptcy case and scheduling her claims.  In doing so, she
effectively conceded that her claims in this action were a pre-petition interest that should have been
disclosed at the time she filed for bankruptcy.

Accordingly, we find that the Settlement Agreement is valid and that the Defendant has settled
Plaintiff’s individual claims.2  Thus, Defendant may move to dismiss Plaintiff’s claims pursuant to the
terms of the Settlement.  Defendant’s Motion to Dismiss is hereby GRANTED.  

IV. Conclusion

Based on the foregoing, Defendant’s Motion to dismiss Plaintiff’s individual claims is
GRANTED.  Plaintiff has no standing to proceed in this case. 

IT IS SO ORDERED.

--- : ---

Initials of Deputy Clerk ljw for Bea

2 Defendant has not settled any class claims given that no class has been certified.  
CV-90 (06/04) CIVIL MINUTES - GENERAL Page 6 of 6

Case 2:10-cv-04524-GHK-VBK   Document 219    Filed 10/23/12   Page 6 of 6   Page ID #:6071


