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G
iven today’s heightened regula-
tory environment, U.S. compa-
nies are allocating more resourc-

es to comply with the Foreign Corrupt 
Practices Act (FCPA), which makes it 
illegal to offer or provide money or any-
thing of value to officials of foreign gov-
ernments with the intent to obtain or 
retain business. Given recent develop-
ments, companies should also prepare 
for stepped-up anti-corruption efforts in 
foreign jurisdictions, ranging from new 
foreign anti-bribery laws to multina-
tional cooperation among enforcement 
authorities.

In June, Attorney General Eric Holder 
Jr. characterized the international fight 
against corruption as “one of the great 
struggles of our time” when he addressed 
more than 30 member countries of the 
Organization for Economic Cooperation 
and Development’s (OECD) Anti-Bribery 
Convention. While the United States has 
long encouraged its peers to become 
more active in anti-corruption efforts, it 
has been the primary enforcer for years. 
Although a number of countries and 
international organizations, including 
the United Nations, OECD, the World 
Bank and the International Monetary 
Fund, have long had anti-bribery rules 
on their books, enforcement has been 
lacking.

Recent data from the OECD suggests 
that the tide is changing. A June OECD 
report shows that 148 individuals and 
70 entities were criminally sanctioned 
for foreign bribery in 13 of 38 member 

countries from 1999 through 2009. At 
least 40 of the sanctioned individuals 
were sentenced to prison, and combined 
fines of up to 1.24 billion euros were 
imposed on companies for foreign 
bribery. Notably, there are approximately 
208 ongoing investigations in 21 
member countries.

To be sure, this increase in enforce-
ment has not reached the pace or pro-
portion of U.S.-based prosecutions. Of 
the 38 members of the OECD’s Anti-
Bribery Convention, 22 did not have any 
bribery cases resulting in either sanc-
tions or acquittals from 1999 through 
2009, and an additional seven coun-
tries brought five or fewer cases during 
the same period. Even in the United 
Kingdom, where robust anti-bribery laws 
were recently enacted, there were only 
two reported bribery cases in the past 10 
years resulting in sanctions. By compari-
son, the United States reported 60 brib-
ery cases with sanctions (not including 
violations of the FCPA’s accounting and 
books and records provisions), plus an 
additional 28 cases resulting in deferred 
or nonprosecution agreements with the 
U.S. Department of Justice (DOJ).

However, increased enforcement 
actions abroad are just one way to gauge 

the crackdown on corporate bribery in 
international markets. Several recent 
FCPA prosecutions illustrate that 
international cooperation is also on 
the rise. Most notably, in January, DOJ 
received assistance from international 
law enforcement in its prosecution of 22 
individuals from the weapons industry 
in a massive undercover FCPA sting. 
There have also been significant parallel 
enforcement actions during the past two 
years by the United States and United 
Kingdom against KBR Inc. and Avon 
Products Inc. Coupled with the record-
setting settlements with Siemens A.G. 
by the United States and Germany, 
these cases show that international 
cooperation can yield tangible results.

Given this ever-expanding anti-brib-
ery framework, companies will need to 
analyze multiple bribery laws to assess 
their exposure, make self-disclosure 
decisions and reach a suitable resolution. 
Even in the early stages of an internal 
investigation, companies should recog-
nize that anti-bribery enforcement dif-
fers by jurisdiction. Legal concepts such 
as corporate criminal liability, double 
jeopardy and separation of powers may 
be interpreted differently. And although 
privacy and data protection laws in the 
Europe are more robust than in the 
United States, rules for attorney-client 
privilege may not afford as much protec-
tion abroad.

Divergence in legal strategy may 
apply depending on jurisdiction. For 
example, if a company chooses to self-
disclose compliance problems, it should 
compare self-disclosure rules among the 
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applicable jurisdictions. In some foreign 
countries, prosecutors are not even 
permitted to plea bargain or provide 
credit at sentencing for cooperation 
and voluntary disclosure. DOJ itself is 
unlikely to view disclosure to foreign 
authorities as “self-disclosure” for 
purposes of cooperation credit in the 
United States. Thus, joint disclosure may 
be required to maximize credit.

Companies should also consider 
the tangible consequences of settling 
with multiple jurisdictions. Mark 
Mendelsohn (former head of DOJ’s 
FCPA enforcement efforts) has said that 
the United States does not recognize 
the concept of international double 
jeopardy. However, DOJ pays attention 
to settlements reached with its foreign 
counterparts. In bribery cases involving 
Statoil ASA and Akzo Nobel N.V., DOJ 
reportedly gave credit for penalties 
paid in foreign prosecutions. But DOJ 
may require companies to agree to toll 
the statute of limitations period while 
a foreign investigation is under way 
so it can later decide how to pursue a 
case based on the level of enforcement 
abroad. Regardless, any financial 
offsets may not apply for nonmonetary 
penalties. For example, certain criminal 
sanctions like debarment may be 
imposed by multiple jurisdictions.

A few recent cases involving the 
United Kingdom illustrate some consid-
erations in dealing with multijurisdic-
tional enforcement.

THE BaE SySTEMS CaSE
On Feb. 5, British arms maker BAE 

Systems PLC resolved allegations of 
global bribery by reaching a simulta-
neous settlement with U.S. and U.K. 
authorities. In its agreement with DOJ, it 
pleaded guilty to violations of the Arms 
Export Control Act and the International 
Traffic in Arms Regulations. BAE also 
agreed to pay a $400 million fine and 
appoint a compliance monitor. Under 
a highly criticized agreement with the 
U.K.’s Serious Fraud Office (SFO), BAE 
pleaded guilty only to violations stem-
ming from bribery payments made in 
Tanzania and agreed to pay a fine of 
approximately $47 million.

Although judic ia l  review was 
ultimately declined by the U.K. High 

Court, SFO’s public defense of its actions 
sheds light on the complex issues facing 
potential parties to multijurisdictional 
settlements. For example, the SFO stated 
that it did not pursue charges for BAE’s 
alleged Eastern European bribes because 
the proposed DOJ settlement agreement 
covered payments in Hungary and the 
Czech Republic, which would likely 
have prevented prosecution of the same 
offenses under the European principles 
of double jeopardy.

Moreover, although the legal require-
ments for proving corporate criminal 
liability usually do not present an insur-
mountable obstacle for U.S. prosecutors, 
the SFO was reluctant to bring simi-
lar charges against BAE for the Eastern 
European conduct because the relevant 
law required evidence that a senior BAE 
executive — i.e. a “controlling mind” — 
was involved in the alleged corruption. 
Even if certain conduct fails to garner 
prosecutorial interest in one jurisdiction, 
there still may be exposure in another 
country.

THE innoSPEC and doUGaLL CaSES
In March, following on the heels 

of the BAE settlements, Innospec Inc. 
resolved more than a dozen criminal 
charges in the United States and United 
Kingdom, including FCPA violations and 
U.N. Oil for Food offenses. A London 
subsidiary settled with the SFO by plead-
ing guilty to bribery and paying a $12.7 
million fine. Innospec simultaneously 
pleaded in a DOJ case with a $14.1 mil-
lion criminal fine. Both the DOJ and 
SFO agreements required Innospec to 
retain an independent compliance mon-
itor for three years.

However, when the SFO submitted 
its agreement for judicial approval, it 
again faced sharp criticism. The judge 
admonished the SFO for exceeding its 
constitutional powers by entering into 
an agreement that included a predeter-
mined fine (which the judge considered 
to be too small) and requiring a compli-
ance monitor in both the DOJ and SFO 
settlements without indicating how such 
oversight would be coordinated.

A second British court expressed 
doubts about the SFO’s ability to enter 
into DOJ-type plea agreements in April. 
This agreement involved Robert Dougall, 

who was the SFO’s first “co-operating 
defendant” in a major corruption inves-
tigation. As typically happens in U.S. 
white-collar prosecutions in which the 
defendant cooperates, the SFO recom-
mended a suspended sentence. The 
U.K. court, however, imposed a one-
year term of imprisonment on Dougall. 
Although this sentence was reversed on 
appeal, the appellate court admonished 
the SFO not to enter into agreements 
that exceeded its constitutional powers 
and noted that “the imposition of a sen-
tence is a matter for the judiciary.”

As the Innospec and Dougall prosecu-
tions illustrate, the plea process can vary 
widely by jurisdiction. Although U.S. 
courts typically give deference to DOJ’s 
negotiated terms, parties to multijuris-
dictional pleas should keep in mind that 
the judiciary in foreign jurisdictions may 
have wide discretion to accept or alter 
the terms of an agreement.

Because of the heightened interest 
in bribery prosecutions across mul-
tiple jurisdictions, law enforcement 
authorities now have increased options. 
Consequently, companies face more 
complex and nuanced decisions regard-
ing how to respond and should incor-
porate a multijurisdictional analysis in 
both their compliance and remediation 
efforts.

Pravin Rao is a litigation partner in the 
Chicago office of Perkins Coie who specializes 
in white-collar defense, internal investigations 
and securities litigation. He was both a 
former prosecutor with the U.S. Department 
of Justice and a supervisory attorney with the 
U.S. Securities and Exchange Commission’s 
Division of Enforcement. Gina Ori is a 
litigation associate in that office specializing 
in white-collar defense and internal 
investigations.

Reprinted with permission from the July 19, 2010 edition of THE 
NATIONAL LAW JOURNAL © 2010 ALM Media Properties, 
LLC. All rights reserved. Further duplication without permission is 
prohibited. For information, contact 877-257-3382, reprints@alm.
com or visit www.almreprints.com. #005-07-10-35

the national law Journal July 19, 2010


