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Perkins Coie


 

Offices: 17 across the United States and China, 
including Anchorage and D.C.  


 

Perkins has represented ANCs for well over 30 
years


 

Perkins has a strong government contracts 
practice with web based resources for government 
contractors


 

http://www.perkinscoie.com/government_contracts/ 
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Three Part Panel Presentation


 

Increased Federal Scrutiny of Governmental 
Contractors


 

How to Design an Effective Corporation 
Compliance Program, including how to 
Conduct Internal Investigations


 

How to Respond to a Governmental 
Investigation and/or Subpoena
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The Recovery Act and the Obama 
Administration


 

Mandatory Disclosure and Reporting 
Requirements


 

Congressional Scrutiny/Washington Post


 
DoD 811 and its implementation


 

Agency procedures

Federal Scrutiny Overview
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ARRA Funding

The American Recovery and Reinvestment
Act ("ARRA") of 2009 (Public Law 111-5) was 
enacted on February 17, 2009
ARRA brought with it increased reporting 
requirements and investigatory powers by the OIG 
and the GAO as well as the Obama Administration 
stated commitment to transparency and oversight  
In addition to the obligations already contained in 
FAR
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ARRA

Section 1554 of ARRA contains Special 
Contracting Provisions not found in the FAR 
To the maximum extent possible, contracts 
shall be awarded as fixed-price contracts 
through the use of competitive procedures
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ARRA Reporting Requirements


 

See this on Perkins Coie Government 
Contracts Updates


 

ARRA has made its way into general FAR 
clauses


 

OMB has issued guidance detailing the data 
elements that the state (or other recipients) 
and, if delegated, its contractor must report 
via http://www.FederalReporting.gov;

7

http://www.federalreporting.gov/


ARRA Reporting Requirements (cont'd)


 

Amount of ARRA funds expended to 
projects/activities;


 

Job creation narrative and numbers;


 
The rationale for the expenditure if it relates to 
infrastructure;


 

The names and compensation of the recipient's 
five most highly compensated officers; and


 

The total number and amount of subawards 
involving a payment of less than $25,000.

8



OIG and GAO Access to 
Contractor Personnel and Records



 
ARRA authorizes the OIG to examine the records of any 
contractor, subcontractor, grantee or subgrantee that 
relate to and involve a transaction that uses ARRA funds 



 
More significantly, the Recovery Act authorizes the OIG 
to interview any officer or employee of a federal 
contractor, grantee, subgrantee or agency regarding the 
transaction in question



 
Notably, however, the OIG, unlike the GAO, is not 
authorized to interview subcontractor employees



 
Not ARRA, but the proposed 8(a) regulations also grant 
OIG power to investigate size independently
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Mandatory Disclosure


 

In addition to the mandatory disclosures 
faced by most government contractors, 8(a) 
contractors also have other mandatory 
reporting or disclosure requirements


 

The next few slides will delve into both the 
general requirements and 8(a) specific 
requirements  
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Mandatory Disclosure (cont'd)



 

The Mandatory Disclosure Rule or "Rule" comes from FAR 
3.1004, and must be included in all contracts that are expected to 
exceed $5 million and have a performance period of 120 days or 
more.  States:

The Contractor shall timely disclose, in writing, to the agency 
[OIG], with a copy to the Contracting Officer, whenever, in 
connection with the award, performance, or closeout of this 
contract or any subcontract thereunder, the Contractor has 
credible evidence that a principal, employee, agent, or 
subcontractor of the Contractor has committed--(A) A violation of 
Federal criminal law involving fraud, conflict of interest, bribery, 
or gratuity violations found in Title 18 of the United States Code; 
or (B) A violation of the civil False Claims Act (31 U.S.C. 3729- 
3733). FAR 52.203-13(b)(3)(i) (as amended by final rule). 
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Mandatory Disclosure (cont'd)



 
In a nutshell, 



 
(1) a requirement to have a written code of business 
ethics and conduct, which is either furnished to or made 
available to every employee who works on the contract; 



 
(2) the exercising of due diligence to detect and prevent 
criminal conduct; 



 
(3) the promotion of a corporate culture that encourages 
ethical conduct and a commitment to compliance; 



 
(4) exercising reasonable efforts to not include an 
individual as a principal who has engaged in conduct 
that is in conflict with the contractor's code of ethics; and
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Mandatory Disclosure (cont'd)



 
(5) a requirement to timely disclose in writing to the 
agency Office of Inspector General (“OIG”) and the 
contracting officer whenever there is “credible evidence” 
that a principal employee, agent, or subcontractor has 
committed a violation of Federal criminal law involving 
fraud, conflict of interest, bribery, or gratuity violations 
found in USC Title 18, or a violation of the civil False 
Claims Act, in connection with the award, performance, 
or closeout of the contract.  FAR 52.203-13(b) and (c). 
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Principals and Fraud


 

Duty is on “principals” to report the violations.  
Must know what the obligations for reporting 
a violation are and what triggers reporting


 

Principals are defined extremely broadly as is 
fraud: civil and criminal


 

Credible evidence  
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Principals


 

Principal is defined as an “officer, director, 
owner, partner, or a person having primary 
management or supervisory responsibilities 
within a business entity (e.g., general 
manager, plant manager, head of a 
subsidiary, division, or business segment; 
and similar positions.)” The Rule added 
identical definitions in FAR 52.209-5(a)(2).
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Reportable Conduct: 
FAR: 52.203-13 and FAR 9.406-2


 

Reportable conduct includes a “violation of 
Federal criminal law involving fraud, conflict 
of interest, bribery, or gratuity violations found 
in Title 18 of the U.S. Code or a violation of 
the False Claims Act.  FAR 9.406-2 and FAR 
9.407-2, which govern debarment and 
suspension mandate reporting of significant 
overpayments that do not relate to contract 
financing payments as defined in FAR 
32.001.
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Credible Evidence


 

Dependent on the specific facts and 
circumstances of a particular case, but likely 
is somewhere between reasonable grounds 
to believe that a violation requiring disclosure 
has occurred and that there exists a 
preponderance of the evidence that leads to 
such belief.  Guidelines have been developed 
to aid a contractor in determining the 
credibility of evidence. 
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Mandatory Disclosure: 
Reportable Conduct

Under the Rule, the reportable conduct must be 
in connection with the award, performance or 
closeout of a federal contract, which is not 
defined, but has generally been interpreted by 
courts to be broad and inclusive.  The reporting 
obligation runs for three years after final 
payment.
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ORCA/CCR


 

Online Representation and Certification Application 
("ORCA") by federal contractors annually and 
update that information.  FAR Subpart 4.1201(a)-(b).  
Prospective contractors must also complete and 
update.  


 

This goes along with the updates required by the 
Central Contractor Registration ("CCR") database.  


 

These can be seen as complimentary to the 
mandatory reporting and requirements of ARRA.
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ORCA/CCR FAR 52.204, 52.209-5


 

NAICs code


 
Standard that NAICs code


 

Is small under that NAICs code


 
Incorporates other FAR provisions


 

Affirmative action program


 
Compliance Program


 

Other business compliance certifications 
(debarment/suspension/fraud/delinquent taxes)
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SBA Requirements 
of Good Character


 

The SBA's Form 912, which is also 
incorporated in Form 1010 (application), and 
the 8(a) annual update contained in Form 
1450, all reference "good character" of the 
firm and/or its principals that apply to or 
annually certify within the 8(a) program
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SBA Requirements 
of Good Character (cont'd)


 

These good character measures are to help ensure 
the business integrity of a firm and its principals 
pursuant to 13 CFR 124.108.  Section 124.108, in 
turn, requires that key employees and principals 
demonstrate business integrity.  


 

Lack of business integrity is evidenced by an 
indictment or guilty plea, conviction, civil judgment or 
settlement or is currently incarcerated or on parole 
or probation pursuant to a pretrial diversion or 
following conviction for a felony or any crime 
involving business integrity. 
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Congressional Attention


 

Senator McCaskill (previously Senator 
Waxman) has held hearings on the 8(a) 
program as it applies to 8(a)


 

Many would characterize these as unfriendly


 
Now, Senator McCaskill is introducing 
legislation


 

Washington Post also comes into play
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Senator McCaskill 
Legislation: Highlights



 
Eliminate the ability of ANCs to receive sole-source 
contracts exceeding the caps applicable for other 8(a) 
participants of $3.5 million for services or $5.5 million for 
goods; 



 
Eliminate the automatic designation of ANCs as socially 
disadvantaged business enterprises, requiring ANCs 
participating in the 8(a) program to establish their social 
disadvantage, as is required for other 8(a) participants; 



 
Eliminate the automatic designation of ANCs as 
economically disadvantaged, requiring any ANC seeking 
to participate in the 8(a) program to demonstrate that 
corporation’s economic disadvantage upon entering the 
program, as is required for other 8(a) participants; 24



Senator McCaskill 
Legislation: Highlights (cont'd)


 

Require ANCs to count all affiliates and subsidiaries 
in size determinations for 8(a) eligibility, as is 
required for other 8(a) participants; 


 

Require ANCs who choose to participate in the 8(a) 
program to own a majority interest in only one 8(a) 
subsidiary at any one time, as is required for other 
8(a) participants; 
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Senator McCaskill 
Legislation: Highlights (cont'd)


 

Require ANCs who choose to participate in the 8(a) 
program to be managed by individuals who qualify 
as socially and economically disadvantaged under 
the program, as other 8(a) participants must do; and 


 

Prohibit ANCs who chose to participate in the 8(a) 
program from operating as pass-throughs to non- 
Native companies that do not qualify under the 8(a) 
program.
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Senator McCaskill 
Legislation: Highlights (cont'd)



 

Additionally, McCaskill asked an independent government 
watchdog to investigate problems uncovered in the Washington 
Post series about Alaska Native Corporations and to refer its 
findings to the Department of Justice if necessary. Last month, 
following concerns uncovered in the investigative series, 
McCaskill sent a letter to the Small Business Administration’s 
inspector general, the agency’s independent auditor, to 
investigate the findings of the articles. Of specific concern was an 
apparent pattern of lax oversight by the Small Business 
Administration which has allowed the ANCs to award pass- 
through contracts to large corporations.  McCaskill asked that the 
inspector general report back to Congress and if necessary, refer 
their findings to the Department of Justice.



 

Four Questions and the previous IG report. 27



Department of Defense Section 811


 

Section 811 of FY2010 National Defense 
Authorization Act (NDAA) 


 

Applies to contract over 20 M (base or life not 
specified)


 

Contractor Officer must justify in writing why 
awarded without competition


 

Then approved by agency "head"


 
Justification must be published
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Section 811


 

The justification must contain


 
The basis, such as statute/regulation that 
allows the contract to go non-compete route


 
Determination that sole source is best option 
for agency


 
Determination that costs are fair and 
reasonable  


 
Discretionary matters determined by the head 
of agency (approval)  
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Section 811 Implementation


 

Starting to happen now


 
Earlier this month, the Army sent out a letter 
implementing this section  


 

The departments in the Army receiving the 
letter was over two pages long
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Audits


 

Large uptick in audits


 
DCAA Audits


 

Sweep Audits
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Increased Federal Scrutiny


 

Increased federal scrutiny has taken many 
forms in the recent past


 

ANCs are being assailed from all sides


 
It is important to know where and why the 
increased pressure comes from so a credible 
defense may be mounted  
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Christine V. Williams

Questions or comments, please write, call or 
email: 

Christine V. Williams 
Perkins Coie LLP 
1029 West Third Ave., Suite 300 
Anchorage, AK  99501 
cwilliams@perkinscoie.com 
(907) 263-6931
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Compliance & Ethics



 
What do these terms mean?



 
Compliance means:  obeying the law



 
Ethics means:  intent to observe the spirit of the law – 
the expressed intent to do what is right



 
Benefits


 
If properly implemented, it can help a contractor avoid 
liability (including suspension and debarment) if an 
employee should act improperly 



 
Employee and customer loyalty



 
Be prepared for government reviews and investigations



 
Be prepared to handle internal investigations
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Benefits of a 
Compliance Program


 

If properly implemented, it can help a 
contractor avoid liability (including 
suspension and debarment) if an employee 
should act improperly 


 

Employee and customer loyalty


 
Better prepared for government reviews and 
investigations


 

Better prepared to handle internal 
investigations
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Corporate Compliance 
Program Framework



 
U.S. Sentencing Guidelines for Organizations provides 
the following framework



 
FAR 9.406-1 (Suspension/Debarment Mitigation 
Factors) provides a similar framework


 
Standards and procedures to prevent and detect 
violations of law



 
Appropriate oversight of and knowledge about compliance 
program by senior officials



 
Exclude from management individuals with history of 
violating the law



 
Effective communication of standards and procedures
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Corporate Compliance 
Program Framework (cont'd)



 
Sentencing Guidelines and FAR Mitigation Factors 
framework (cont):


 
Reasonable steps to internally monitor and audit 
compliance program:  ensure plan is being followed; 
evaluate effectiveness; and include "help-line" with 
anonymity features



 
Appropriate disciplinary mechanisms and incentives to 
promote and enforce compliance program



 
Appropriate response after detection of violation of 
Company policy or law
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Specific Elements of 
Corporate Compliance Program



 
Code of Ethics - Advisable for all contractors


 
FAR suspension/debarment mitigation factor



 
Outline Company's expectations



 
Identify acceptable and unacceptable conduct



 
Include viable options for reporting concerns and asking 
questions



 
Corporate compliance officer?



 
Board Corporate Compliance committee?



 
Senior leadership is important
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Appropriate Business Conduct Policies


 
Ensure that your Company has appropriate business 
conduct guidelines for a federal contractor



 
Gifts and Gratuities, Export Controls, Fraud, Conflicts of 
Interest and Accounting are a few examples of policies 
typical for Government Contractors 



 
Develop policies that "fit your organization"



 
A policy may not serve its intended purpose of avoiding 
liability if it is too complicated for your personnel to comply 
with it
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Specific Elements of 
Corporate Compliance Program (cont'd)





 
Education and training program


 
Training should include realistic examples that enable 
your personnel to understand and  implement the policy



 
Must be ongoing training



 
Maintain records of the training provided and attendees



 
Hotline process and maintenance


 
Hotlines are advisable for all federal contractors



 
Monitoring and risk assessment


 
Company has to determine if employees are complying 
with its policies



 
Internal audit – also known as a compliance audit



 
Prioritize resources to address areas of highest risk 8

Specific Elements of 
Corporate Compliance Program (cont'd)





 
Internal investigation


 

A Company must become quickly knowledgeable regarding 
a problem to consider a voluntary disclosure or to provide a 
mandatory disclosure, if required



 

Will be discussed in more detail below


 
Remediation


 

Important FAR Suspension/Debarment factor – FAR 9.406-1


 

Demonstrate to the Government that the contractor 
understands the problem and has fixed it



 

Stated differently, the contractor "gets it" and the 
Government can devote its enforcement resources to other 
contractors which have not yet "gotten it" 



 
Disciplinary enforcement 9

Specific Elements of 
Corporate Compliance Program (cont'd)



Why Conduct Internal Investigations?


 
Key component of an effective compliance program – 
required for certain companies under Sarbarnes-Oxley



 
Relevant to FAR Suspension/Debarment Mitigation 
Factors


 
Fully investigate the circumstances and provide the results to 
the Government - Considerable debate regarding whether 
the Government can insist that a contractor waive the 
attorney-client privilege by disclosing a report prepared by 
counsel to the Government



 
Can be relevant to whether the contractor has effective 
internal control systems in place



 
Relevant to bringing the activity to the Government's 
attention in a timely manner whether a voluntary or 
mandatory disclosure 10



Why Conduct Internal Investigations? (cont'd)



 
Helps create ethical climate and "tone at the top"



 
Holds employees accountable



 
Allows employee participation



 
Promotes non-retaliation policy



 
Weeds out problem employees



 
Uncovers practices that impact bottom-line (i.e., fraud, 
self-dealing)



 
May reduce litigation



 
Preserves evidence
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What is an Investigation?

 ABA Model Rules for Judicial Enforcement


 
An inquiry into allegations of misconduct, including a 
search for and examination of evidence concerning the 
allegations, divided into two stages: a preliminary 
investigation conducted by disciplinary counsel after the 
receipt of a complaint and a full investigation conducted 
after approval

 Preliminary Investigation


 
Inquiry of limited scope undertaken to verify whether or not 
an allegation merits further inquiry as a full investigation
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Risks of Conducting an Investigation



 
Inadvertently waive attorney-client privilege



 
Fail to preserve evidence



 
Facts are wrong



 
Raises questions about motive for investigation (i.e., 
retaliation)



 
Leaks create publicity



 
Unnecessarily expensive



 
Will likely learn the truth


 
Can the Company handle the truth?
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How to Conduct an Investigation


 

Design a process (policies and procedures) 
that includes what will be investigated) and 
step-by-step process


 

Apply consistent standards


 
Complete in a timely manner


 

Avoid conflicts and appearance of conflicts 
("fox guarding the hen house")


 

Retain qualified investigative team—internal or 
external
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How to Conduct an Investigation (cont'd)


 

Develop and document facts through 
traditional methodologies—don't forget 
"e-evidence"


 

Maintain confidentiality


 
Enforce non-retaliation


 

Reach conclusions based on facts – 
"merits-based"


 

Take action and follow-up
15



Who should direct the investigation? 


 

Board Committee


 
Special committee of independent directors


 

Corporate compliance officer


 
In-house counsel or Internal Audit


 

Outside counsel – Regular or Special


 
A factor is the potential magnitude and 
seriousness of the investigation
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Confidentiality Issues


 
Create a confidential process


 
Confidentiality is essential to investigative process



 
Document in policy and procedures; identify who may 
access investigation materials and under what 
circumstance



 
All calls treated as confidential -



 
Consider creation of an anonymity feature (SOX 
requirement)


 
Private services are available



 
During the investigation, advise all complainants, 
respondents, witnesses and managers



 
Enforce
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Confidentiality Issues (cont'd)



 
Reporting conclusions


 
Identify who will receive the report of conclusions and 
notice regarding outcome of the investigation



 
Reemphasize the confidentiality requirement during this 
phase



 
Exceptions


 
Cannot restrict employee communication about his/her 
complaint



 
Employees may communicate with their attorney or union 
rep



 
Legal actions



 
Regulatory disclosure requirement



 
Outside auditor 18



Designing a Process


 
Design requirements:


 
Effective intake process



 
Determination of scope and potential conflicts



 
Use a case management system



 
Assignment to investigators and other experts



 
Preliminary review



 
Investigation—fact finding



 
Reach preliminary and final findings and conclusions



 
Make decision and determine actions



 
Document final decision and action



 
Reporting and follow-up
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Intake Process


 
Create a clear "hand-off" process to investigative 
function


 

Intake function is separate from investigators


 
Intake as "safe-place" to raise questions or concerns


 

Outsource v. internal considerations:


 
Number of employees and offices



 
International or domestic company



 
Language



 
Existing infrastructure



 
Workforce demographics
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Determine Scope and 
Potential Conflicts



 
Identify what is being investigated


 

If parallel government investigation, scope should mirror 
government's review



 

Prevent scope-creep on issues


 
Identify, if possible, who is being investigated



 
Identify the goal of the investigation



 
Identify the "client" of the investigation



 
Address actual or potential conflicts in the investigative process


 

Investigators


 

Decision-makers


 

Others with influence
21



Determine Scope and 
Potential Conflicts (cont'd)



 
Planning Issues


 
Who are the potential witnesses? 



 
Do employee-witnesses have any legal exposure…will the 
company provide an attorney?



 
What will happen if an employee refuses to cooperate? 



 
What documents have to be secured, gathered and 
review?



 
Are there computers or other e-devices that need to be 
secured and imaged?



 
Is there electronic data that needs to be secured, such as 
area networks, servers, e-mail? 



 
Is a physical search necessary?  Who will conducted it and 
is there a security issue? 22



Case Management System



 
Essential to manage and track cases:

INTAKE→INVESTIGATION →CONCLUSION →FOLLOW-UP


 
Creates consistent data points and documentation



 
Generates useful data for Board reporting



 
Collects or indexes evidence; documents chain of 
custody



 
Helps to establish credibility of the program



 
Allows for multiple users to access and record data



 
Creates confidential environment that can be tested
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Assign Investigator and Experts


 
Considerations


 
Conflicts and independence of the investigation team



 
Subject matter experience



 
Consider the government's perspective:  if in-house counsel 
conducts investigation, will that fact damage the credibility of 
the investigation because of perceived lack of 
independence?



 
Significance/importance of the investigations considering 
factors such as financial impact, potential reporting 
obligation to Government, systemic issue or isolated 
problem, potential litigation



 
Unique issues involving respondents, witnesses or others
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Assign Investigator and Experts (cont'd)



 
Risks of handling serious/significant matters internally


 
Undermine Government's perception of the integrity of the 
investigation



 
Potentially waive privileges that may otherwise apply if 
outside counsel investigated



 
Place additional time demands on internal sources



 
Benefits of handling internally


 
Working knowledge of business



 
Better control of the process



 
Easier to deal with employee-witnesses
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Assign Investigator and Experts (cont'd)



 
Outside Counsel Investigations


 
Board directed investigations



 
Sensitive matters, including allegations concerning high- 
level employees



 
Whistleblower claims



 
Potential significant exposure



 
Would require significant internal resources



 
May require voluntary disclosure
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Preliminary Review


 
Evaluate whether the matter merits a full 
investigation:  Assuming allegation is true, is 
there a violation?


 

Consider whether the matter should be referred 
to internal or outside investigator


 

Consider whether the allegation requires 
immediate notice to the board or the 
Government


 

Evaluate whether immediate action is needed to 
prevent document destruction or retaliation
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Notify Stakeholders


 
Consider creation of a transparent process by notifying 
stakeholders:



 
Notification may include:


 
General summary of the allegation



 
Identity of of the respondent



 
Reminder regarding confidentiality and non-retaliation 
policy



 
Estimated time to complete investigation



 
Handling of interactions with the customer
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Conduct Investigation


 

Either Company procedure or an investigative 
plan should detail investigative steps


 
This may need to be updated during the 
investigation


 

Set completion deadline and track


 
Ensuring personnel devote necessary time to 
cooperating with the investigation
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Reach Preliminary/Final 
Findings & Conclusions



 
Reaching preliminary findings will allow final opportunity 
to develop complete and accurate record


 
Allow relevant witnesses and stakeholders final 
opportunity to provide evidence



 
Mitigates against new facts and "Monday-morning 
quarterbacking"



 
Allows stakeholders to feel part of process



 
Follow-process to make final findings and conclusions


 
Document process used to arrive at decision



 
Document facts supporting final decision
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Make Decisions and 
Determine Actions



 
Potential processes to make final decisions and to 
determine remedial actions include:


 
Centralized decision making


 

Special committee


 

Compliance/Ethics office


 

Legal department


 

Board committee


 
Business unit decision making



 
Pros and cons under each process



 
Regardless of decision making process, ensure that 
"decider" has precedent available for review

67
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Make Decisions and 
Determine Actions (cont'd)



 
Determine actions


 
Employee discipline



 
Business issues



 
No action—document reasons and the steps that were 
undertaken to investigate the matter



 
Complete actions, follow-through


 
Procedure should document follow-up steps



 
Failure to complete actions will create negative inference 
with the Government



 
Consider precedent that will be set with decision and 
discipline.
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Document Findings, 
Conclusions and Actions



 
Written report (?)


 
Factual and well-documented



 
Fully explain facts used to reach credibility determinations



 
Consider attorney-client and work-product issues



 
Consider audience (government, employees, managers, 
board)



 
Determine who will receive a copy of the report


 
Potential benefits to distributing to complainant and/or 
respondent: Transparent process, closure for compliant, 
promote process



 
Potential detriments: leaks, waiver of attorney-client 
privilege, may prompt additional investigative activity 
where none may be required 33



Document Findings, 
Conclusions and Actions (cont'd)



 
Document remedial actions in clear and concise terms


 
Document the action items



 
Document who is responsible for implementing each 
action



 
Document the required timelines



 
Document and track required follow-up in case- 
management system



 
Follow-up is specifically called-out in Sentencing 
guidelines:

34



Document Findings, 
Conclusions and Actions (cont'd)



 
Outline of investigative memo


 
Introduction:  Identify the allegation and Code of Conduct 
or policy provisions at issue.  Summarize the conclusion.



 
Process:  Describe the investigative process, including 
witnesses interviewed and categories of documents 
reviewed and considered.



 
Findings:  State the factual findings, with full support by 
the evidence.



 
Conclusion:  Identify the Code of Conduct provisions or 
Company policies that were violated or not violated based 
on the factual findings.
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Document Findings, 
Conclusions and Actions (cont'd)


 

Other approaches include:


 
Factual memo, limited to witness statements and key 
documents



 
Witness declaration and affidavits



 
Memo summarizing facts but not reaching 
conclusions regarding violations of Company policy 
or law

36



Richard W. Oehler

Questions or comments, please call or email 
the following:

Rick Oehler 
Perkins Coie LLP 
1201 Third Ave., 40th Fl. 
Seattle, WA  98101-3099 
(206) 359-8419 
(202) 654-6367 
ROehler@perkinscoie.com
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Government Investigation Types


 

Administrative


 
Civil


 

Criminal


 
Parallel Proceedings


 

Congressional

2



Government Investigation Issues



 
General contracting issues


 
Mischarging of time or material



 
Accounting mischarging



 
Defective pricing



 
8(a) program issues


 
Eligibility



 
Work share



 
Investigation of Agencies


 
Implementation of regulations



 
Integrity



 
Policy issues 3



Investigating and Interested Entities

4

Main Justice

AUSA

Investigative 
Agencies

Contracting 
Officer

Agency Resources / 
OIG

Contractor

Suspension and 
Debarment OfficialMain Justice

AUSA

Investigative 
Agencies

SBA

Contracting 
Officer

Agency Resources / 
OIG

Contractor

Suspension and 
Debarment OfficialMain Justice

AUSA

Investigative 
Agencies

DCAA

Contracting 
Officer

Agency Resources / 
OIG

Contractor

Suspension and 
Debarment Official



Investigating and Interested Entities 
(Qui Tam Scenario)
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Main Justice

AUSA

Investigative 
Agencies

Contracting 
Officer

Agency Resources / 
OIG

Contractor

Suspension and 
Debarment OfficialMain Justice

AUSA

Investigative 
Agencies

SBA

Contracting 
Officer

Agency Resources / 
OIG

Contractor

Suspension and 
Debarment OfficialMain Justice

AUSA

Investigative 
Agencies

DCAA

Contracting 
Officer

Agency Resources / 
OIG

Contractor

Suspension and 
Debarment Official

Qui Tam Relator



Immediate Response to 
A Government Investigation


 

Understand object(s) and scope of the 
investigation


 

Comply and avoid obstruction of justice


 
Protect the company's interests
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Comply and Avoid Obstruction of Justice


 
False Statements (18 U.S. Code § 1001) and 
other related offenses


 

Obstruction of Justice (18 U.S. Code Chapter 
73)

7



Protect the Company's Interests


 

Retain counsel immediately


 
Attorney-Client Privilege

8



Investigation Tools


 

Investigative Audit


 
Subpoena or Demand for Documents


 

Interviews or Oral Testimony


 
Interrogatories


 

Grand Jury Subpoenas


 
Search Warrant


 

Other

9



Subpoenas / Requests for Documents


 

Try to reduce scope?


 
"Freeze" documents


 

ESI


 
Privilege


 

Confidentiality


 
Comply professionally


 

Build credibility
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Interviews and Oral Testimony


 

Notify Employees of rights 
and obligations


 

Rule #1: Always tell the truth


 
Talking to the Government is 
voluntary unless 
Subpoena/CID issued


 

Right to Counsel


 
Representation 


 

Preparation 11



Grand Jury Subpoenas


 

Criminal subpoena


 
Prepared by Prosecutor


 

Motions to Quash rarely successful


 
Secrecy rules generally apply under Fed. R. 
Crim. P. 6(e)(2)
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Search Warrant


 
Do not interfere with the 
search


 

Obtain legal counsel in 
person or by phone


 

Ask the Agent in charge for 
identification


 

Obtain a copy of the search 
warrant


 

Employees are not required 
to talk to the Agents


 

Observe, inventory, receipt
13



Government Decisionmaking


 

Standards of Proof


 
Intent


 

Potential recoveries and penalties


 
Process can be of extended duration
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Indicators of Fraud - DCAA


 

"Organizational Fraud"


 
Committed for the direct benefit of the 
organization and therefore, the indirect benefit 
of the individual


 
Evidence of bonuses, raises, promotions, or 
job retention
- Handbook of Fraud Indicators for Contract 
Auditors, DCAA

17



Potential Contractor 
Responses (Civil/Admin)


 

Initiate communications


 
White paper under Fed. R. Evid. 408


 

Oral presentation under Fed. R. Evid. 408


 
Explain the company's position


 

Negotiation issues
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Civil Settlement


 

If possible, settle on a contract basis


 
Refund or waiver of right to payment


 

Releases


 
Where no Complaint filed, most extensive 
scope of release


 

Typical government exclusions from 
settlement


 

Costs related to the covered conduct
20



Global, Parallel or 
Coordinated Settlements


 

Advantages of achieving a global settlement


 
Burden on contractor to coordinate among 
settling agencies


 
Criminal


 
Civil


 
Suspension and Debarment Authority
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Congressional Investigations


 

Plenary power to investigate


 
Typically more policy- 
oriented


 

Position that privileges are 
not binding


 

Penalties for noncompliance


 
Courts rarely intervene


 

GAO OSI
22



Congressional Investigations


 

Open line of 
communications


 

Follow document collection 
and production procedures 
outline above


 

Negotiate privilege issues


 
Presentation strategy
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Conclusion


 

Understand object(s) and scope of the 
investigation


 

Comply and avoid obstruction of justice


 
Protect the company's interests


 

Evaluate options


 
Resolve the matter
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Donald J. Carney

Questions or comments, please call, or email:

Donald J. Carney 
Perkins Coie LLP 
700 13th Street, N.W., Suite 600 
Washington, D.C. 20005-3960 
DCarney@perkinscoie.com 
(202) 654-6336

2520049501.1
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