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Is bribery of foreign public officials Yes Yes, but unlike FCPA excludes Yes, under the EU Anti-Bribery Yes No
illegal? political parties, party officials, Law ("EUBestG”) and the Act
and candidates for office from on Combating International
definition of “foreign public Bribery ("IntBestG”). However,
official.” the EUBestG only applies to
member states of the EU, while
the IntBestG covers only active
bribery in international business
transactions.
Is commercial bribery and bribery No! Yes Yes Yes Yes, but the PCA only prohibits
of domestic officials illegal? bribery of domestic officials.2
Can the receipt of a bribe be No Yes Yes Yes Yes
prosecuted?
What is the requisite intent for The FCPA requires the accused to Bribing another person (Section 1) Official Bribery: Under Chinese criminal law, the The PCA requires that the

liability to attach?

have acted “willfully,” “knowingly,”
and “corruptly.” Knowledge,
moreover, is defined to include
“conscious disregard” or “willful
blindness.”

and offenses relating to being
bribed (Section 2) require basic
knowledge and the intent to
“bring about improper
performance.”?

Bribery of a foreign public official
(Section 6) requires the intent to
influence the official so as to
obtain/retain a business or a
business advantage.

The “Corporate Offense” of failing
to prevent bribery (Section 7) is a
strict liability offense not
requiring any mens rea. The only
statutory defense is to prove the
existence of “adequate systems
and controls.” The burden of proof
for the defense is the “balance of
probabilities.”*

German criminal law requires that
the bribe was offered or accepted
in connection with the official’s
discharge of an official duty or the
past or future performance of an
official act that violates his official
duties.

Commercial Bribery:

To be guilty of active commercial
bribery, the defendant must have
acted “for competitive purposes”
to obtain “an unfair preference in
the purchase of goods or
commercial services.” Passive
commercial bribery requires the
recipient to accept (or allow to be
promised) a briber “as consider-
ation for according an unfair
preference to another in the
competitive purchase of goods
or commercial services.” Finally,
active commercial bribery of
foreign officials requires the
defendant to act “in order to
obtain or retain ... business or an
unfair advantage in international
business transactions.”

party giving a bribe must be
seeking “improper benefits” (or
“improper commercial benefits”
for bribes of foreign officials),
whereas the recipient must intend
to use his or her power, authority,
or position to seek a benefit for
the briber. However, as a practical
matter, intent is often presumed,
especially if the bribe at issue is
“relatively large” (generally over
RMB10,000, or about US $1,500)
or can be characterized as a
“kickback” to a State entity or
personnel.

“gratification” or valuable thing

be offered or given as a motive

or reward for performance or
non-performance of an official act.
Motive is presumed upon proof
that the defendant offered or
received any gratification or
valuable thing.

1That said, acts of commercial bribery may trigger U.S. Travel Act liability, as well as books and records liability under the FCPA if there are record-keeping problems.

2 Indian law focuses on the recipient of a bribe. A briber, however, can be held criminally liable as an abettor to a public official’s criminal acceptance of a bribe.

3The test of whether a person intended to induce another to perform improperly is what a reasonable person in the UK would expect another to do in relation to the performance of that particular function or activity.
See UK Ministry of Justice 2011 Bribery Act Guidance ("Guidance”) at 10.

4 Guidance at 15.




