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FOREIGN CORRUPT PRACTICES ACT:

Did an employee or third party acting on company’s

behalf give, offer, or promise “anything of value” to
another with the intent of creating or maintaining
business?

5 years imprisonment;
$250,000 fine

: )
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WAS THE RECIPIENT:

city for or on behalf of the foregoing)?

« A foreign political party or party
official?

« A candidate for foreign political NO>;

office?

« A person who the entity knows will
pass the payment, offer, promise, or
authorization on to any of the above?

commercial bribery laws?

“Commercial bribery is the giving or offering
to give, directly or indirectly, anything of
apparent present or prospective value to
any private agent, employee, or fiduciary,
without the knowledge and consent of the
principal or employer, with the intent to
influence such agent’s, employee’s, or

Examples include foreign patent or
trademark officials; custom officials;
local IP counsel; and relatives of

foreign officials fiduciary’s action in relation to the
principal’s or employer’s affairs.”
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WAS THE AcT:

« Made by a national or entity organized under the law of the U.S. but operating outside of
the U.S.?

« Made by another person (including foreign national or business) while physically located
inthe U.S.

Note that the FCPA, as a practical matter, applies to virtually every business and person

YES
v

DID THE PERSON OR ENTITY ACT FOR THE CORRUPT PURPOSE OF:

« Securing an improper business advantage?

« Inducing the foreign official to use his influence with a foreign government to affect or
influence any government act or decision?

For example, seeking to “persuade” custom officials from exempting a company from the
officials’ otherwise robust anti-counterfeiting agenda (or, conversely, having the official
investigate a competitor); seeking speedy approval of patent applications; and motivating

NO

NO——

AN IP PRACTITIONER'S GUIDE To THE FCPA AND TRAVEL ACT’S ANTI-BRIBERY PROVISIONS )

(T
CRIMINAL FCPA LIABILITY: ALso:
Individual: 5 years imprisonment; « Disgorgement
$250,000 fine « Reputational damage
Company: $2 million fine per violation * Loss of government contracts/
licenses/debarment
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( “BONA FIDE BUSINESS EXPENDITURE EXCEPTION” \

Was the payment, gift, offer, or promise of anything of value a reasonable
and bona fide business expenditure incurred by or on behalf of the covered

YES——  party, and was the gift or payment directly related to the promotion,

demonstration, or explanation of products or services or the execution or
performance of a contract with a foreign government or agency thereof?

4
NO

“LocAL LAW EXCEPTION”

Was the payment, gift, offer, or promise of anything of value lawful under
the written laws and regulations of the foreign official’s, political party’s,
party official’s, or candidate’s country?
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“FACILITATING/EXPEDITING PAYMENTS EXCEPTION” \
Was the payment made to expedite or secure the performance of a routine
governmental action (essentially a ministerial action)?

Examples: obtaining permits, licenses, or other official documents to do
business in a foreign country; processing governmental papers; providing

YES police protection, mail services, or scheduling inspections; and providing

utilities services, cargo services, or protecting perishable commodities.

Note that this exemption has been construed extremely narrowly and that
reliance on it is, therefore, not advised.
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EXEMPTIONS AND AFFIRMATIVE DEFENSES

retaining, or directing business?

For example, in order to obtain foreign intellectual property rights,
prompt selective enforcement of an anti-counterfeiting campaign,

early opposition to a trademark being granted J

;k enforcing anti-counterfeiting campaign

The information contained herein is not, and should not be relied upon as, legal advice, and is not a substitute for qualified legal counsel.



