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Conflict Mineral Compliance
Could Cost Companies Billions

By David Forster
LAW WEEK COLORADO

DENVER — A new federal compliance 
rule may catch some Colorado compa-
nies by surprise.

Last week the Securities and Ex-
change Commission adopted its much-
anticipated conflict minerals rule.

The rule requires companies to in-
vestigate and disclose whether certain 
minerals used in their products come 
from parts of Central Africa where trade 
in these minerals is blamed for human 
rights abuses.

But the rule doesn’t just apply to 
manufacturers. It also may apply to 
companies that contract to have goods 
manufactured for them.

Whether a company is “contracting 
to manufacture” is not well-defined, and 
this is where some companies that don’t 
make anything may still find that the 
new rule applies to them, said Denver at-
torney Markus Funk, a national expert in 
supply-chain compliance issues.

The SEC did offer some guidance, 
saying the determination will depend on 
how much influence the company has 
over the product’s manufacture. But this 
too is vague, said Funk, a partner with 
international law firm Perkins Coie.

What is clear is that if a company 
merely “affixes its brand, marks, logo, or 
label to a generic product manufactured 
by a third party,” it is not subject to the 
new rule, the SEC said.

The rule covers four minerals: tan-
talum, tin, gold and tungsten, which are 
used in a wide variety of products, from 
shoes to cell phones to jet engines.

Companies that file reports with the 
SEC are subject to the rule, but its reach 
may be much broader, Funk said. For 

example, a public company may shift the 
burden to its contract manufacturers to 
determine whether their products con-
tain conflict minerals. This is how even 
private companies may get swept up un-
der the new rule, he said.

And compliance will be costly, Funk 
said. “It’s a huge financial impact on 
American business during a time when 
most companies are struggling to sur-
vive the economic downturn,” he said.

Companies subject to the rule must 
make a good faith effort to determine 
whether their products are made with 
conflict minerals.

If the answer is no, or a company has 
no reason to believe so, it must disclose 
this and provide a brief description of its 
inquiry on a new SEC form. The com-
pany also must make this information 
available on its website.

If the answer is yes, or the company 
suspects its products may include con-
flict minerals, it must make a diligent 
effort to determine the source and chain 
of custody of the minerals it uses. It 
then must hire an auditor to review its 
investigation.

If the investigation reveals that the 
minerals are from the covered countries, 
but were not used to finance or benefit 
armed groups, the company can certify 
its product as “conflict free” in its con-
flict minerals report, which must be 
submitted to the SEC and posted on the 
company’s website.

If the company instead discovers that 
its minerals are not conflict free, it must 
disclose this, along with where the min-
erals were mined and processed and the 
efforts it made to get this information.

Big companies also have the option 

during the first two years to declare a 
product “conflict undeterminable” if 
their investigation does not offer a con-
clusive result. Small companies have this 
option for four years.

If a company’s conflict minerals come 
from recycled or scrap sources, they are 
considered conflict free.

American businesses say the cost of 
complying with the new rule will run as 
high as $16 billion. The SEC initially es-
timated compliance costs at $71 million, 
but now says it will be more like $3 bil-
lion to $4 billion. 

The new rule doesn’t require compa-
nies to stop using conflict minerals that 
fuel violence in the Democratic Repub-
lic of Congo and other central African 
countries covered under the rule. What 
human rights groups and other propo-
nents of the new rule hope is that dis-
closure of this fact will result in public 
pressure that forces companies to find 
other suppliers.

The goal is laudable, Funk said, but 
the rule may have unintended conse-
quences. The mineral trade is central to 
the economies of the countries covered 
under the rule, which are among the 
world’s poorest. If companies stop buy-
ing minerals from those countries, either 
to avoid the new compliance burden or 
in the face of public pressure, he said, it 
will hurt a lot of innocent people.

“Not only are you going to increase 
already exceptional poverty in that part 
of Central Africa,” Funk said, “you’re go-
ing to create a cottage industry of smug-
glers and criminal enterprises” that will 
simply lie and say the minerals are from 
somewhere else when asked by the com-
panies they sell to. •
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