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L. Paul Mankin, 1V (SBN 264038)

LAW OFFICES OF L. PAUL MANKIN, IV

3730 Wilshire Blvd., Suite 310
Beverly Hills, California 90211
Tel: (310) 776-6336

Fax: (323) 207-3885
pmankin@paulmankin.com

Attorneys for Plaintiff Nicholas Bontrager
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

NICHOLAS BONTRAGER, individually,
and on behalf of other members of the
general public similarly situated,

Plaintiff,
VS,

INTELLIGENT BEVERAGES, LLC., an
Arizona Limited Liability Company,

Defendant.

Case No.: 86526990

CLASS ACTION COMPLAINT

(1) Violation of Unfair Competition Law
(Cal. Business & Professions Code
§§ 17200 et seq.);

(2) Violation of Unfair Competition Law
(Cal. Business & Professions Code
§§ 17500 et seq.);

(3) Violation of the Consumers Legal
Remedies Act (Cal. Civil Code §§ 1750 et
seq.);

(4) Negligent Misrepresentation; and

(5) Breach of Quasi-Contract.

Jurv Trial Demanded
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Plaintiff Nicholas Bontrager (“Plaintiff”}, individually and on behalf of all other

members of the public similarly situated, allege as follows:
NATURE OF THE ACTION

1. Plaintiff brings this class action Complaint against Defendant INTELLIGENT
BEVERAGES, LLC. (hereinafter “Defendant” or “Intelligent™) to stop Defendant’s practice
of releasing misbranded products into the stream of commerce and to obtain redress for all
nationwide consumers (“Class Members™) who purchased, within the applicable statute of
limitations period, a Intelligent product which list “organic evaporated cane juice” as an
ingredient, which includes, but is not limited to “RESQWATER,” (hereinafter collectively
referred to as the “Class Products™).

2. Intelligent is an Arizona company that sells and distributes the Class Prodﬁcts
at premium prices throughout the United States. Intelligent’s principal place of business is In
Scottsdale, Arizona.

3. Intelligent knows that a majority of its consumers are health conscious and
prefer foods jacking added sugar. Intelligent recognizes that health claims drive sales, and
actively promotes the health benefits of its products.

4, For example, Intelligent makes the following representations regarding
RESQWATER:

e RESQWATER s an anti-hangover drink that is all-natural, gluten free and
certified kosher.
« Our water is formulated to help return you to center.

5. Intelligent’s website, http://www.resqwater.com, is also largely dedicated to
promoting the nutritional and health aspects of the Class Products.

6. However, Intelligent sought to conceal the added sugar in the Class Products,
by failing to list “sugar” or “dried cane syrup” as an ingredient. Instead, the labels list
“organic gvaporated cane juice™ as an ingredient, as depicted below, despite the fact that the
U.S. Food and Drug Administration (“FDA”™) has specifically warned companies that term is

false and misleading. In so doing, Intelligent has violated California’s Sherman Law and
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California consumer protection statutes.

Serving Size: 811, az (237 mb

Servings Per Containet: 1 Al Natuza!

Amount Per Serving +, ety Infake > Dietary Supplemsnt
Crlories 70 '
Total Cartohydrete 17¢ 6%

Sugars 16g M

Vitamin € 300mg 500%

Thiamin (Vitamin B1) 4mg 250%

vVitarmin Bé S0mg 2500%

phoaphorous 131mg 15%

Sodium 120mg 5%

Potaesium 170mg 3%

proprietary Blond: ) 130my +

(Monopotaseivm Phosphate, Organic Prickly Pear Hongover

Coctus Fruit Extract, N-Acetyl Cy#heine, Milk Thistle) REsuw ATER"
“Percent Daily Values (DV) ore based ona 2.030 calore 11 i "

diet Doy value not esiablished.

Other Ingredients: Water, Orgonic Evaporated Cone

Juice. Citie Acid, Netural Flavors. Salt. These stoternents have not been evauated by the
Food and Diug Administration. Tris product is not

Monutoctured for: inteligent Beverages, {1C, Scotisddle, intented fo diognose. freqt, cure of prevent any

AZ 85254 disese. :
Contact us at §52-456-8675 of This product is intended for use by hed!ffw adulfs ¢

: directed; advice fom G mecdical professionat should be
froyresafresgeat 21.COM sought prior to ifs Use- Disconfinue this product use if

. you believe you have experienced an unpleasant side
Adways store ina cool ared fo ensure e product effect. This product wil not prevent intoxication not
cerncins fresh. RESCMWATER containg nofurgiingredients  enhance sobriety. Avays dink Iowiully and
that are senditive 1o heat. NOT @ hongover cws. responsiohy.
7. This action is not pre-empted by federal law. State law claims based on a food

product’s non-conforming, misleading or deceptive label are expressly permitted where, as
here, they impose legal obligations identical to the Food Drug and Cosmetics Act (“FDCA”)
of 1938 and corresponding FDA regulations, including FDA regulations coﬁceming naming
and labeling.

NATURE OF THE CASE & COMMON ALLEGATIONS OF FACT

8. In recent years, Americans have become increasingly health conscious, with

strong justification. Numerous independent studies have come to the same conclusion: an
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informed, healthy, and balanced diet is critical to a long and healthy life.! Those same studies
have found that poor dietary habits are one of the Jeading causes of preventable deaths.
Proper dietary habits regarding sugar intake have been found to have a significant correlation
to improving overall health while lessening the risks of diabetes and cardiovascular diseases.
Consequently, maintaining a diet low in sugar has become important to a growing number of
CONSUMETS.

9. To profit from the public’s increasing focus on dietary health, Intelligent has, at
various times during the class period, advertised, marketed, and placed a label on its
misbranded Class Products, listing “‘organic evaporated cane juice” as an ingredient.

10.  The Food Drug and Cosmetics Act of 1938 provides the Food and Drug
Administration (“FDA™) with the authority to oversee the safety of food, drugs and cosmetics.
21 U.S.C. § 301, er seq. Pursuantto this authority, the FDDA has promulgated regulations and |
issued guidance that spell out in painstaking detail how ingredients are to be declared on the
labe! of foods.

11 1f a manufacturer makes a claim on a food label, the label must meet certain
Jegal requirements that help consumers make informed choices and ensure that they are not
misled. As described more fully below, Defendant has made, and continues to make false and
deceptive claims in violation of federal and California laws that govern the types of
representations that can be made on food tabels. These laws recognize that reasonable
consumers are likely to choose products claiming to have a health or nutritional benefit over
otherwise similar food products that do pot claim such properties it benefits or that disclose
certain ingredients. More importantly, these laws recognize that the failure to disclose the
presence of risk-increasing ingredients, like sugar, 15 deceptive because it conveys 10
consumers the net impression that a food makes only positive contributions to 2 diet, or does
not contain any ingredients at levels that raise the risk of diet related disease or health-related

condition.

| See, e.g., “A Statement for Healthcare Professionals From the Nutrition Committee of the
American Heart Association” http:/icirc.ahajournals.org/content/ 102/18/2284 long

Page 3

CLASS ACTION COMPLAINT




T

E

i

SRR

VR - - BN B o}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

® ®
12, Defendant has made and continues to make, unlawful ingredient claims on the
food labels of its misbranded Class Products ihat are pfohibited under applicable federal and
California laws. Under the FDCA section 403(a), food is considered misbranded if “its
labeling is false or misleading in any partlcular or if it does not contain ccrtam information
on it label or its labeling. 21 U.S. C. § 343(a).

13. Under FDCA, the term “false” has its usual meaning of “untruthful,” while the

term “misleading: is a term of art. Misbranding reaches not only false claims, but those

- claims that might be technically true, but still misleading. If any on¢ representation in the

labeling is misleading, the entire food is misbranded. No other statement in the labeling can
cure a misleading statement. “Misleading” is judged in reference to “the ignorant, the
unthinking and the credulous who, when making a purchase, do not stop to analyze.” United
States v. El-O-Pathic Pharmacy, 192 F.2d 62, 75 (9th Cir. 1975). Under the FDCA, it is not
necessary to prove that anyone was actually misled.

14, Defendant’s Class Products are also misbranded under applicable California
state Jaw. Specifically, California’s Sherman Law incorporates “[a]il food labeling
regulations and any amendments (o those regulations adopted pursuant to the FDCA”™ as “the
food labeling regulations of this state.” Cal. Health & Saf. Code § 110100(a). “Any food is
misbranded if its labeling does not conform with the requirements for nutrient content or
health claims as set forth in Section 403(r) (21 U.S.C. Sec. 343(x)) of the federal act and the
regulations adopted pursuant thereto.” Cal. Health & Saf. Code § 110670. State law claims
based on a food product’s non-conforming, misleading or deceptive label are expressly
permitted when they impose legal obligations :dentical to the FDCA and corresponding FDA
regulations, including FDA regulations concerning naming and labeling. Jn re Farm Raised
Salmon Cases, 42 Cal. 4th 1077, 1094-95 (2008). Intelligent’s conduct thus constitutes a
violation of California law for which Plaintiff and class members are entitled to seek redress
under the UCL, CLRA and other California consumer protection statutes.

15. By way of this Complaint, Plaintiff seeks to impose requirements that are

identical to and do not exceed the federal requirements. As such, this action is not pre-empted
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by federal law. State law claims based ona food product’s non-conforming, misleading or

 deceptive label are expressly permitted where, as here, they impose legal obligations identical

to the FDCA and corresponding FDA regulations, including FDA regulations concerning
naming and labeling.

16.  Defendant has made, and continues to make, false and decept_ive claims in its
misbranded Class Products in v;olatton of federal and California laws. In particular,
Defendant has v1olatcd federal and Cahforma Jabeling regulations by listing sugar and/or
sugar cane syrup as “organic evapq_rated cane juice.”

17. FDA regulations require ingredients to be declared by their common.or usual
names. 21.C.F.R. § 101.4(a)(1); 21 CFR.§101.3;21CFR. § 102.5. According to the
FDA, the term “evaporated cane juice” is not the common or usual name for any type of
sweetener, including sugar or cane products. Sugar ot Sucrose is defined by regulation in 21
C.F.R.§101.4(b)2) and 21 C.F.R. § 184.1854, as the common oOr usual name for material
obtained from the crystallization from sugar cane or sugar beet juice that has been extracted
by pressing or diffusion, then clarified and evaporated. Cane syrup is defined by regulation in
21 C.F.R. § 168.130. The common or usual name for the solid or dried form of cane syrup is
“dried cane syrup.” Sugar cane products are required by regulation (21 CFR.§101.4)t0 be
described by their common or usual names, sugar (21 C.F.R. § 101 4(b)(20) and 21 C.F.R. §
184.1854) or cane syrup (21 C.F.R. § 168.1340).

18.  Furthermore, in 2009 the FDA issued its Guidance to the Industry regarding
ingredients declared as evaporated cane Jmce In its Guidance, the FDA advised the food
industry not to list “evaporated cane juice” as an ingredient on product labels “because that
term falsely suggests that the sweeteners are juice.’ : Nevertheless, Intelligent has made, and
continues to make, false, and deceptive claims on its misbranded Class Products in violation

of federal and California laws that govern the types of representations that can be made on

2 Guidance for Industry: Ingredients declared as Evaporated Cane Juice; Draft Guidance (Oct.
2009) available at
http:/fwww .fda. gov/Food/Gu1danceRegulatlon/GuidanceDocumentsRegu!atoryInformation/LabelingN
utrition/ucm 181491 . htm (last visited Apr 9, 2013).
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food labels. _

19, Defendant’s violations of the law include, but not limited to, the iliegal
advertising, marketing, distribution, delivery, and sale of Intetligent’s misbranded Class
Products to consumers in California and throughout the United States. As such, Intelligent’s
misbrandcd Class Products cannot legally be manufactured, advertised, distributed, held, or
sold.

90.  On behalf of the class, Plaintiff seeks an injunction requiring Defendant to
cease circulation of the misbranded Class Products and an award of damages to Class
Members, together with costs and reasonable attorneys’ fees. -

JURISDICTION AND VENUE

21.  This class action is brought pursuant to California Code of Civil Procedure
section 382. The damages and restitution sought by Plaintiff exceeds the minimal jurisdiction
limits of the Superior Court and will be established according to proof at trial.

92, This Court has jurisdiction over this action pursuant to the California
Constitution, Article VI, section 10, which prants the Superior Court “original jurisdiction in
all causes except those given by statute (o other courts.” The statutes under which this action
is brought do not specify any other basis for jurisdiction.

23, This Court has jurisdiction over the Defendant because, upon information and
belief, Defendant is has sufficient minimum contacts in California, or otherwise intentionally
avails itself of the California market so as to render the exercise of jurisdiction over it by the
California courts consistent with traditional notions of fair play and substantial justice.

24, Venue is proper in this Court because, upoen information and belief, Defendant
transacts business in this County and the acts and omissions alleged herein took place in this
County.

THE PARTIES
95, Plaintiff Nicholas Bontrager is a citizen and resident of the State of California,

County of Los Angeles.
26. Defendant INTELLIGENT BEVERAGES, LLC., is an Arizona Limited
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Liability Company with its principal office at 10869 N. Scottsdale Road, #103-122,
Scottsdale, Arizona 85254, _

27. P}aintiff is informed and believes, and thereon alleges, that each and all of the
acts and omissions alleged herein was performed by, or is attributable to, INTELLIGENT
BEVERAGES, LLC. and/or its employees, agents, and/or third parties acting on its behalf,
each acting as the agent for the other, with legal authority to act on the other’s behalf. The
acts of any and all of Defendant’s employees, agents, and/or third parties acting on its behalf,
were in accordance with, and represent, the official policy of Defendant INTELLIGENT
BEVERAGES, LLC.

98 Plaintiff is informed and believes, and thereon alleges, that said Defendant is in
some manner intentionally, negligently, or otherwise responsible for the acts, omissions,
occurrences, and transactions of each and all its employees, agents, and/or third parties acting
on its behalf, in proximately causing the damages herein alleged.

79, At all relevant times, Defendant ratified each and every act or omission
complained of herein. At all relevant times, Defendant, aided and abetted the acts and
omissions as alleged herein. |

 PLAINTIFF’S FACTS

30.  Plaintiff Nicholas Bontrager is a health-conscious person, whose family has a
history of diabetes, and who routinely purchases and pays 2 premium for products advertised
to be healthy and/or low in sugar.

31.  Plaintiff purchased RESQWATER approximately four to five times over the
past three (3) months. During this time period Plaintiff purchased the RESQWATER from the
Mobile gas station at 8567 Wilshire Blvd., Beverly Hills, California 90211.

32, Plaintiff read and relied upon the ingredients listed on the Class Products at the
time of purchase, and selected Intelligent’s products over other less expensive alternatives
because he believed the Class Products contained lesser amounts of sugar and was healthier

for him.

33, Had Intelligent properly marketed, advertised, and 1abeled the Class Products
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as containing sugar, cane sugar, canc Syrup, and/or dried cane syrup, Plaintiff would not have
purchased the product, would have purchased less of the product, and/or would have paid less
for the product.
CLASS ACTION ALLEGATIONS
34.  Plaintiff brings this action, on behalf of himself and all others similarly
situated, and thus, seeks class certification under California Code of Civil Procedure section
382. .
15.  The class Plaintiff seeks to reﬁfesent (the “Clﬁss”) 18 de‘:ﬁned%as follows:
All persons in the United States who, within the last four years,
purchased Defendant’s Class Products labeled with the
ingredient, “organic gvaporated cane juice.” (“Class Members™).
16.  As used herein, the term «(lass Members” shall mean and refer to the members
of the Class described above. | '
| 37.  Excluded from the Class are Intelligent, its affiliates, employees, agents, and
attorneys, and the Court.
38. Plaintiff reserves the right to amend the Class, and to add additional subclasses,
if discovery and further investigation reveals such action is warranted. |
' 39.  There is a well-defined community of interest in the litigation and the class is
readily ascertainable:
(a) Numerosity:. Upon information and belief, the members of the class
(and subclass) are 50 nUMEIOUS that joinder of all members would be
unfeasible and impractical.
(b)  Typicality: Plaintiff is qualified to, and will, fairly and adequately
protect the interests of each Class Member with whom he has a well-
defined community of interest, because Plaintiff bought Intelligent’s
misbranded Class Products during the Class Period. Intelligent’s
unlawfu!, unfair and/or fraudulent actions concerns the same business

practices described herein irrespective of where they occurred or were
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(d)

.J .

experiences. Plaintiff’s claims (or defenses, if any) are typical of all
Class Members as demonstrated herein.

Adequacy: Plaintiff is qualified to, and will, fairly and adequately,
protect the interests of each class member with whom he has a well-
defined community of interest and typicality of claims, as demonstrated
herein. Plaintiff acknowledges that he has an obligation to make known
to the Court any relationship, conflicts or differences with any class
member. Plaintiff’s attorneys, the proposed class counsel, are versed in
the rules governing class action discovery, certification and settlement.
Plaintiff has incurred, and throughout the duration of this action, will
continue to incur costs and attorneys’ fees that have been, are and will
be necessarily expended for the prosecution of this action for the
substantial benefit of each class member.

Superiority: The nature of this action makes the use of class action
adjudication supetior to other methods. A class action will achieve
economies of time, effort and expense as compared with separate
lawsuits, and will avoid inconsistent outcomes because the same issues
can be adjudicated in the same manner and at the same time for the

entire class.

40.  There are common questions of law and fact as to the class members that

predominate over questions affecting only individual members, including but not limited to:

(a)

(b}
(c)

(@

Whether Defendant engaged in unlawful, unfair, or deceptive business
practices byfailing to properly package and label its food products it
sold to consumers;

Whether the Class Products at issue were misbranded as a matter of law;
Whether Defendant made unlawful and misleading “organic evaporated

cane juice” claims with respect to the Class Products sold to consumers;,

Whether Defendant violated California Bus. & Prof. Code § 17200, e¢
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seq., California Bus. & Prof. Code § 17500, ef seq., and California Civ.
Code § 1750, ef seq.; |
(e) Whether Pla{ntiff and Class Members 'a:re entitled to e'quitable and/or
injunctive relief; '
(H Whether Defeﬁdant’s ﬁﬁlawful, unfair, and/or d-ecepltii;e practices
harmed Plaiﬁtiff and Class Members; and
(g) The method of calculation and extent of damages for :Plaintiff and Class
Members. |
FIRST CAUSE OF ACTION
Violation of Unfair Business Practices Act
(Cal. Bus. & Prof. Code §§ 17200 et seq.)

41.  Plaintiff incorporates by reference each allegation set forth above.

47 California Business and Professions Code Section 17200, e seg. prohibits “any
unlawful, unfair or fraudulent business act or practice.”

43.  As set forth above, under FDA regulations wholly adopted by California’s
Sherman Act, sugar cane products must be declared by their common of usual name including,
sugar, cane sugar, cane syrup, and/or dried cane syrup. Instead, Intelligent misbrands the
Class Products as containing “organic evaporated cane juice” as an ingredient on product
labels, falsely suggesting that the sweetenet is a juice, in violation of Catifornia Sherman
Act’s advertising and misbranded food provisions. The declaration that the Class Products
contain “organic evaporated cane juice” is therefore an «ynlawful” business practice or act
under Business and Professions Code Section 17200 ef seq.

44. Intelligent’s declaration that its Class Products contain “organic evaporated
cane juice” in its advertising, marketing, packaging, and labeling, as set forth herein, also
constitutes an “unfair” business act or practice within the meaning of California Business and
Professions Code sections 17200 ef seq., because any utility for Intelligent’s conduct 1s
outweighed by the gravity of the consequences to Plaintiff and Class Members and because

the conduct offends public policy. -
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45.  In addition, Intelligent’s declaration that its Class Products contain “organic
eyaporated cane juice” in its advertising, marketing, packaging, and labeling constitutes a
“fraudulent” business practice or act within the meaning of Business and Professions Code
Section 17200 et seq. The applicable food labeling regulations are carefully crafted to require

that sugar cane products be declared by their common or usual names to protect the

: con;uming public from being deceived. Intelligent’s non-compliant advertising, marketing,

packaging, and labeling declaring that the Class Products contain “organic evaporated cane
juice” poses éhe very risk of deception the regulatiéns were promulgated to protect against.

46, Moreover, there were reasonable alternatives available to Intelligent to further
its legitimate business interests, other than the conduct described herein. For example,
Intelligent could have complied with FDA requirements by declaring the inclusion of a sugar
cane product by their common or usual name including, sugar, cane sugar, cane Syrup, and/or
dried cane syrup product.

47.  Intelligent used misbranded advertising, marketing, packaging, and labeling to
induce Plaintiff and Class Members to purchase its Class Products. Had Intelligent not
misbranded its Class Products as containing “organic evaporated cane juice” in its advertising,
marketing, packaging, and labeling, Plaintiff and Class Members would not have purchased
tﬁe product, would have purchased less of the product and/or would have paid less for the
product. Intelligent’s conduct therefore caused and continues to cause economic harm to
Plaintiff and Class Members.

48.  Intelligent has thus engaged in unlawful, unfair, and fraudulent business acts
entitling Plaintiff and Class Members to judgment and equitable relief against Intelligent, as
set forth in the Prayer for Relief. Additionally, pursuant to Business and Professions Code
section 17203, Plaintiff and Class Members seek an order requiring Intelligent to immediately
cease such acts of unlawful, unfair, and fraudulent business practices and requiring Intelligent
to correct its actions.

i
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SECOND CAUSE OF ACTION
Violation of the California False Advertising Act
(Cal. Bus. & Prof. Code §§ 17500 et seq.)

49.  Plaintiff incorporates by reference each allegation set forth above.

50. Pursuant to California Business and Professions Code section 17500, ef seq., it
is unlawful to engage in advertising “which is unirue or misleading, and which is known, or
which by the exercise of reasonable care should be known, to be untrue or misleading.”

51.  As explained above, Intelligent misbrands the Class Products as containing
“organic evaporated cane juice” on product labels, falsely suggesting that the sweetener is a
juice.

§2.  As also explained above, the applicable food labeling regulations are carefully
crafted to protect the consuming public from being deceived. Intelligent’s non-compliant
advertising, marketing, packaging, and labeling declaring that the Class Products contain
“organic evaporated cane juice” poses the very risk of deception the regulations were
promulgated to protect against.

53, Intelligent is a muiti-million dollar company advised by skilled counsel who,
on information and belief, are or by the exercise of reasonable care should be aware of the
governing regulations and their purpose, and the fact that the labels on the Class Products do
not comply with them.

54,  Intelligent’s use of the misbranded labels on the Class Products therefore
constitutes untrue and/or misleading advertising within the meaning of Business and
Professions Code Section 17500 et seq.

55 Plaintiff, individually and on behalf of all others similarly situated, demands
judgment against Intelligent for restitution, disgorgement, injunctive relief, and all other relief
afforded under Business & Professions Code section 17500, plus interest, attorneys’ fees, and

costs.
i
/
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THIRD CAUSE OF ACTION
Violation of the Consumers Legal Remedies Act
(Cal. Civil Code §§ 1750 et seq.)

56.  Plaintiff incorporates by reference each allegation set forth above.

57.  This cause of action is brought pursuant to the Consumers Legal Remedies Act,
California Civil Code Sections1750 et seq. (“CLRA").

58.  The CLRA has adopted a comprehensive statutory scheme prohibiting various
deceptive practices in connection with the conduct of a business providing goods, property, or
services to consumers primarily for personal, family or household purposes. The self-
declared purposes of the act are to protect consumers against unfair and deceptive business
practices .and to provide efficient and economical procedures to secure such protection.

59.  The Defendant named herein is a “person” as defined by Civil Code section
1761(c) because it isa corporation and/or company as set forth above.

60.  Plaintiff and Class Members are “consumers” within the meaning of Civil Code
section 1761(d) because they are individuals who purchased the products at issue in this
complaint for personal and/or household use, i.e. the Class Products.

61,  The Class Products are “goods” within the meaning of California Civil Code
section 1761 (a) in that they are tangible products bought by Plaintiff and Class Members for
personal, family, and/or household use.

62.  Plaintiff’s and Class Members’ payments for the goods of the Class Products
are “transaction[s]” as defined by Civil Code section 1761 (e) because Intelligent entered into
an agreement to sell those produgcts in exchange for Plaintiff’s and Class Members’ monetary
compensation.

63.  Plaintiff has standing to pursue this claim as he has suffered injury in fact and
has lost money as a result of Intelligent’s actions as set forth herein. Specifically, Plaintiff
purchased the Class Products on various occasions. Had Intelligent not marketed, advertised

or included the offending labels on ts Class Products, Plaintiff would not have purchased the

product, would have purchased less of the product and/or would have paid less for the
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64.  Section 1770(a)(5) of the CLRA prohibits anyone from “[r]ei)resenting that
goods or services have sponsorship, approval, characteristics, ingredients, uses, benefits, or
duantities which they do not have ... .7 As discussed above, Intelligent misbrands the Class
Products as containing “organic evaporated cane juice” as an ingredient on product labels,
falsely suggesting that the sweetener is a juice, in violation of California Sherman Act’s
advertising and misbranded food provisions. As a result, by marketing, advertising, and
employing the misbrand labels on its Class Products, Intelligent effectively .representcd that its
products has sponsorsflip, approval, characteristics, ingredients, uses and béneﬁts which it
does not have under the governing law.

65. Section 1770(a)(7) of the CLRA prohibits anyone from “[r]epresenting that
goods or services are of a particular standard, quality, or grade, or that goods are ofa
particular style or model, if they are of another.” By marketing, advertising, and employing
the misbrand labels on its Class Products, Intelligent similarly represented its juice to be of a
particular standard, quality or grade which it is not under the governing law.

66.  Section 1770(a)(9) of the CLRA prohibits anyone from “[a]dvertising goods or
services with intent not to sell them as advertised.” As noted above, Intelligent is a multi-
million dollar company advised by skilled counsel who, on information and belief, are or by
the exercise of reasonable care should be aware of the governing regulations and their
purpose, and the fact that the labels on its Class Products, declaring that it contains “organic
evaporated cane juice,” does not comply with them. By introducing its Class Products with
non-compliant labels into the siream of commerce notwithstanding this knowledge, Intelligent
thus intentionally sold a misbranded product. |

67.  Pursuant to section 1782 of the CRLA, Plaintiff notified Intelligent in writing
of the particular violations of section of the CLRA and demanded that Intelligent rectify the
problems associated with the behavior detailed above, which acts and practices are in

violation of Civil Code section 1770.

68.  Intelligent failed to adequately respond to Plaintiff’s above-described demands
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and failed to give notice to all affected consumers, pursuant to Civil Code section 1782.
69.  Plaintiff has filed cohcurrently herewith the declaration of venue required by
Civil Code section 1780(d).

70.  Plaintiff seeks an order enjoining the act and practices described above,

| restitution of property, and any other relief that the court deems proper.

71. Currenily, pursuant to California Civil Code 1782(d), with ré_spect only to

Plaintiffs CLRA claim, Plaintiff only seeks equitable and injunctive relief through the CLRA

" and not actua! damages via the CLRA. Upon Intelligent’s failure to rectify or agree to

adequately rectify the problems associated with the actions detailed above, Plaintiff will
amend his complaint to additionally seek damages, restitutionary relief, punitive damages,
attorneys’ fees and costs, and any other relief available under section 1780(a} of the CRLA.
FOURTH CAUSE OF ACTION
Negligent Misrepresentation

72 Plaintiff incorporates by reference each allegation set forth above.

73, Intelligent owed a duty to Plaintiff and Class Members to exercise reasonable
care in making representations about its Class Products which it offered for sale to consumers.

74.  Intelligent knew, or should have known by the exercise of reasonable care, that
sugar cane products must be declared by their common or usual name including, sugar, cane
sugar, cane syrup, and/or dried cane syrup. Never the less, Intelligent negligently and/or
recklessly included the non-complaint labels, declaring that its Class Products contained
“organic evaporated cane juice,” on it’s widely distributed Class Products that is sold
nationwide and consumed by millions of people annually.

75.  Plaintiff and Class Members reviewed, believed, and relied upon the
misbranded labels on the Class Products when deciding to purchase them, and how much to
pay for the Class Products.

76.  As a direct and proximate result of Intelligent’s negligent and/or reckless

conduct, Plaintiff and Class Members have been damaged in an amount to be proven at trial.

Hi
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FIFTH CAUSE OF ACTION
Breach of Quasi-Contract

77.  Plaintiff incorporates by reference each allegation set forth above.

78. As a direct and proximate result of Inteiligent’s acts, as set forth above,
Intelligent has been unjustly enriched.

79, Through unlawful and deceptive conduct in connection with the advertising,
marketing, promotion, and sale of @ts Class Products, Intelligent has reaped the benefits of
Plaintiff’s and Class Members’ payments for a misbranded product.

80. Intelligent’s conduct created a contract or quasi-contract through which
Intelligent received a benefit of monetary compensation without providing the consideration
promised to Plaintiff and Class Members. Accordingly, Intelligent will be unjustly enriched
unless ordered to disgorge those profits for the benefit of Plaintiff and Class Members.

81.  Plaintiff and Class Members are entitled to and seek through this action
restitution of, disgorgement of, and the imposition of a constructive trust upon all profits,
benefits, and compensation obtained by Intelligent from its improper conduct as alleged
herein.

MISCELLANEOUS

82 Plaintiff and Class Members allege that they have fully complied with all
contractual and other legal obligations and fully complied with all conditions precedent to
bringing this action or all such obligations or conditions are excuséd.

REQUEST FOR JURY TRIAL
83.  Plaintiff requests a trial by jury as to all claims so triable.
PRAYER FOR RELIEF

84, Plaintiff, on behalf of himself and the Class, requests the following relief:

(a)  An order certifying the Class and appointing Plaintiff as Representative
.of the Class;
(b) An order certifying the undersigned counsel as Class Counsel;

{© A declaratory judgment that the labels on Intelligent’s Class Products
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(e)-

(f)

(g)

(b

(1)
&)

(k)
0

Dated: November 5, 2013

are unlawful;

An order requiring Intelligent, at its own cost, 10 notify all Class
Members of the unlawful and deceptive conduct herein;

An order requiring Intelligent to change the product packaging for its
Class Products such that it complies with all applicable food labeling
rules and reguiations;

An order requiring Intelligent to engage in corrective advertising
regarding the conduct discussed above;

Actual damages suffered by Plaintiff and Class Members as applicable
or full restitution of all funds acquired from Plaintiff and Class
Members from the sale of misbranded Class Products during the
relevant class period;

Punitive damages, as allowable, in an amount determined by the Court
or jury;

Any and all statutory enhanced damages;

All reasonable and necessary attorneys’ fees and costs provided by
statute, common law or the Court’s inherent power,

Pre- and post-judgment interest; and

All other relief, general or special, legal and equitable, to which Plaintiff

and Class Members may be justly entitled as deemed by the Court.

Respectfully submitted,
Law Office of L. Paul Mankin, IV

P

By: :
L. Paul Mankin, IV

Attorneys for Plaintiff Nicholas Bontrager
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= O 43
=0 (+3) O AB110 Petition for Change of Name 2.7
b 0O ABi70 Petition for Relief from Late Claim Law 2.,3.,4.8
- D AB160 Other Civil Pelition 2.9
o
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SHORT TITLE:

CASE NUMBER
Bontrager v, Intelligent Beverages, LLC.

Item 11,

Staternent of Location: Enter the address of the accident, party’s residence or place of business, performance, or other

circumstance indicated in Item I1., Step 3 on Page 1, as the proper reason for filing in the court Jocation you selected.

1

ADDRESS:

REASON: Check the appropriate boxes far the numbers shown | Class actions must be filed at the Stanley Mosk Courthause
under Column G for the type of action that you have selected for
this case.

.02 0O3.04. Os. J6. 07, O8. TJ9. 010

Lity:

sme;/ bl ?

tem V. Decfaration of Assignment: | declare under penalty of perjury under the laws of the State of California that the foregoing is true

and correct and that the above-entitied matter is properly filed for assignment to the Staniey Mosk courthouse in the

central

District of the Superior Court of California, County of Los Angeles [Code Civ. Proc., § 392 et seq., and Local

Rule 2.0,

subds. (b), {c) and (d)}.

Dated: 11/05/2013 . Q/@’\———- -

(SIGNATURE OF ATTORNEY/FILING PARTY)

PLEASE HAVE THE FOLLOWING ITEMS COMPLETED AND READY TO BE FILED iN ORDER TO PROPERLY
COMMENCE YOUR NEW COURT CASE:

1.

Qriginal Complaint or Petition.

2. 1ffiling a Complaint, a completed Summons form for issuance by the Clerk.
3. Civil Case Cover Sheet, Judicial Council form CM-010. ‘
4. Civil Case Cover Sheet Addendum and Statement of Location form, LACIV 109, LASC Approved 03-04 (Rev.
03/11).
5 Payment in full of the filing fee, unless fees have been waived.
6. A signed order appointing the Guardian ad Litem, Judicial Council form C1V-010, if the plaintiff or pefitioner is a
minor under 18 years of age will be required by Court in order to issue a summons.
7. Additional copies of documents to be conformed by the Clerk. Capies of the cover sheet and this addendum
must be served along with the summons and complaint, or other initialing pleading in the case.
o
!‘\_?:E
f
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