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Tips for Reading Case Law

Don’t read too much into any single case
Focus on the reasoning, not just the result
Look for factual parallels and distinctions
View each case in the context of the larger 
body of case law

Does it shift the ‘center of gravity’ in the case 
law?  Or is it just an outlier?



Litigation Issues in FHWA Cases

“Perennials” “Recent Additions”
• Segmentation
• P&N
• Alternatives
• Indirect Effects
• Cum. Effects
• 4(f)
• ESA
• Use of EA/FONSI or CE
• Ripeness, Mootness, 
Standing, Etc.

• Traffic Modeling
• MSATs
• Health Effects
• Climate Change
• 109(h)
• Public Hearing
• Lack of Funding
• 180-Day SOL



Hot Topics in Recent Case Law

Climate Change
Purpose and Need
Indirect Effects
Public Hearing Format
180-Day Statute of Limitations



Climate Change

Issue:  
Must FHWA include a GHG emissions analysis 
in NEPA documents?

Court Decisions:
Three courts have held that FHWA is not
required to include a GHG emissions analysis.

NC Alliance v. USDOT (5/19/2010)
Sierra Club v.  FHWA (5/19/2010)
Audubon Society v. USDOT (11/8/07)



Climate Change
North Carolina Alliance v. USDOT (5/19/2010)

Summary:
Project involved new capacity – the northern 
portion of a beltway around Winston-Salem.
EIS did not include a GHG emissions analysis 
for the alternatives.
Plaintiffs alleged that NEPA requires a 
quantitative GHG emissions analysis.
Court upheld the EIS, agreeing with FHWA 
that GHG analysis was not required by NEPA.



Climate Change
North Carolina Alliance v. USDOT (5/19/2010)

“Defendants clearly examined the issue of 
climate change and acknowledged their 
decision not to evaluate GHG emissions in 
EISs.”
“Defendants provided a rational basis for 
their decision not to quantitatively analyze 
the potential effect GHG emissions may 
have on global climate change.”



Climate Change
North Carolina Alliance v. USDOT (5/19/2010)

“None of these [environmental] agencies 
directed Defendants to evaluate potential 
impacts of GHG emissions on global 
warming.”
“At no time did EPA suggest the need to 
study GHGs.”

But … the decision was based in part on the 
lack of comments requesting such an analysis



Climate Change
Sierra Club v. FHWA (5/19/2010)

“The plaintiffs have not pointed to any law 
or regulation showing that defendants’
failure to consider GHG emissions makes 
the FEIS inadequate…. 

The other recent case on this issue reaches the 
same conclusion, without extensive analysis.



Hot Topics in Recent Case Law

Climate Change
Purpose and Need
Indirect Effects
Public Hearing Format
180-Day Statute of Limitations



Purpose and Need

Issue:  
Is a project purpose ‘too narrow’ if it identifies 
a need for new road capacity?

Court Decisions
Courts have upheld P&N statements that 
identify a need for new road capacity.

Citizens for Smart Growth v. Peters (5/3/2010)
Sierra Club v. FHWA (5/19/2010)
Virginians v. Capka (7/20/09)



Purpose and Need
Citizens for Smart Growth v. USDOT 5/3/2010 

Summary
P&N identified a need for an eight-lane 
crossing of the river; was based in part on 
MPO’s planning study.
Plaintiffs claimed the P&N was too narrow, 
and that too much weight was given to the  
MPO’s recommendation.
Court upheld the P&N, emphasizing that 
FHWA should give weight to MPO’s goals.



Purpose and Need
Citizens for Smart Growth v. USDOT 5/3/2010 

“It is not for this Court to step in and find that 
that the goal of the [MPO] to bring an 
additional four lanes of traffic capacity via a 
bridge to Palm City was an impermissible or 
unwise goal.”



Purpose and Need
Citizens for Smart Growth v. USDOT 5/3/2010 

“…representatives of the community are 
best situated to make the decisions 
regarding transportation planning for their 
community, with FDOT and FHWA 
demonstrating the proper ‘respect for the 
sovereignty of local authorities.”



Purpose and Need
Citizens for Smart Growth v. USDOT 5/3/2010

“Plaintiffs’ allegations, namely that the 
[P&N] are improper due to the impact of 
the [MPO’s LRP] and the goals of that 
plan, misconstrue the federal role.”

“The P&N is a permissibly broad 
statement … in accordance with the needs 
and desires of the local community …”



Purpose and Need
Sierra Club v. FHWA (5/19/2010)

Summary:
Project involved a segment of a lengthy outer 
loop around Houston (Grand Parkway)
P&N included purpose of “expanding 
capacity” and providing system linkage.
Plaintiffs challenged P&N as too narrow; 
argued it should be mode-neutral.
Court upheld the P&N, finding that system 
linkage is a permissible goal.



Purpose and Need
Sierra Club v. FHWA (5/19/2010)

“The FEIS provides a rationale for each of 
the stated purposes. For example, the FEIS 
explains the need for system linkage by 
stating that a significant portion of traffic in 
the study area is engaged in circumferential 
travel, but that … communities … lack a 
substantial circumferential road to connect 
them efficiently.”



Purpose and Need
Sierra Club v. FHWA (5/19/2010)

“It may be true that only a road can promote 
the goal of system linkage, but it is also true 
that existing roads become more useful 
when linked efficiently to one other roads;.”
system linkage is therefore a rational goal 
of the project



Purpose and Need
Virginians for Appropriate Rural Roads v. Capka (7/20/09)

Summary:
Involves the proposed construction of I-73, 
which was designated as a multi-state “high-
priority corridor” in federal legislation.
Based on the legislation, the P&N called for 
construction of an Interstate freeway.
Plaintiffs claimed P&N was too narrow.
Court upheld the P&N, finding that it was 
permissible to rely on federal legislation.



Purpose and Need
Virginians for Appropriate Rural Roads v. Capka 

(7/20/09)

“The court finds that it was reasonable for 
FHWA to interpret Congressional intent as 
favoring an Interstate design, and then to 
include effectuation of this intent as part of 
the purpose and need of the I-73 Project.”



Hot Topics in Recent Case Law

Climate Change
Purpose and Need
Indirect Effects
Public Hearing Format
180-Day Statute of Limitations



Indirect Effects

Issue:
Are interviews with local officials a sufficient 
basis for concluding that a project will not 
induce growth?

Recent Decisions
Courts have reached differing conclusions on 
the adequacy of indirect effects analyses.

Highway J Citizens Group v. FHWA (3/23/2010)



Indirect Effects
Highway J Citizens Group v. FHWA (3/23/2010)

Summary
Project involved widening an existing road from 
2 to 4 lanes in a rural area.
EIS concluded that road widening would not 
“substantially influence the type, intensity, or 
location of development …”
Plaintiffs claimed this finding was unsupported.
Court found the indirect effects analysis to be 
inadequate.



Indirect Effects
Highway J Citizens Group v. FHWA (3/23/2010)

“As a basis for its conclusion, the EIS 
lists several comments made by local 
municipalities, but the comments are 
one-line assertions and the EIS makes 
no effort to determine what if anything 
they are based on or to explain how they 
justify defendants’ conclusion.”



Indirect Effects
Highway J Citizens Group v. FHWA (3/23/2010)

“Defendants seem to argue that they 
need not analyze the causes of 
urbanization unless they have the power 
to prevent it altogether. However, 
although defendants cannot entirely 
prevent the urbanization of rural areas, it 
does not follow that their actions do not 
contribute to it …”



Indirect Effects
Sierra Club North Star Chapter v. LaHood (3/11/2010)

Summary
Project would replace an existing bridge with 
a new, wider bridge.
FEIS acknowledged that the project could 
cause increased growth.
Plaintiffs claimed that more analysis was 
needed to assess potential induced growth.
Court upheld FHWA’s indirect effects 
analysis.



Indirect Effects
Sierra Club North Star Chapter v. LaHood (3/11/2010)

“The Court holds that FHWA's indirect effect 
analysis was sufficient. It identified indirect 
effects and mitigation measures to minimize 
those effects. FHWA analyzed existing and 
future land use, existing and future 
population estimates, growth management 
strategies from local plans, and land use 
regulation and ordinances ….”



Indirect Effects
Sierra Club North Star Chapter v. LaHood (3/11/2010)

“Local planning documents, such as the 
St. Croix County Development and 
Management Plan, plan for construction of 
a new river crossing. FHWA also held 
discussions with local government and 
planning officials on land use trends. This 
analysis and reliance on local land use 
plans and planners was sufficient.”



Hot Topics in Recent Case Law

Climate Change
Purpose and Need
Indirect Effects
Public Hearing Format
180-Day Statute of Limitations



Public Hearing Format

Issue:
Does an open-house format satisfy the public 
hearing requirement in 23 USC 128?

Recent Decisions
One court has held that an open house does 
not satisfy the public hearing requirement.

Highway J Citizens Group v. FHWA (3/23/2010



Public Hearing Format
Highway J Citizens Group v. FHWA (3/23/2010)

Summary
State DOT held a workshop-style public 
hearing, in which testimony was given to a 
court reporter in private.
Plaintiffs’ alleged that the workshop format 
violated requirement for a ‘public hearing’
under 23 USC 128.
Court agreed with plaintiffs, finding that § 128 
requires a ‘town hall’ style hearing.



Public Hearing Format
Highway J Citizens Group v. FHWA (3/23/2010)

“Defendants’ understanding of the term 
‘public’ … is tortured and contrary to 
common usage…. The plain meaning of 
‘public hearing’ is that it provides citizens 
with the opportunity to make their views 
generally known to the agency and the 
community.”



Public Hearing Format
Highway J Citizens Group v. FHWA (3/23/2010)

“Thus, a public hearing is one at which a 
member of the public may present her 
views to agency representatives in front of 
members of the community who attend the 
hearing.  A member of the public speaking 
privately to an agency representative or 
court reporter does not constitute a public 
hearing …”



Hot Topics in Recent Case Law

Climate Change
Purpose and Need
Indirect Effects
Public Hearing Format
180-Day Statute of Limitations



Statute of Limitations

Issue:
If the 180-day statute of limitations has ended, 
and a reevaluation is issued, does it re-open 
the window for litigation?

Recent Decisions
One court has held that a reevaluation does 
not necessarily re-open the window for 
litigation, after the 180-day period expires.

Highland Village Parents Group v. FHWA (6/13/08)



Statute of Limitations
Highland Village Parents Group v. FHWA (6/13/08)

Summary:
FHWA issued a FONSI and then issued a notice 
initiating a 180-day statute of limitations.
After the FONSI, FHWA issued a Reevaluation 
for the project.  
Plaintiffs challenged the Reevaluation, arguing 
that it was not covered by the statute of 
limitations.
Court held that the lawsuit was barred.



Statute of Limitations
Highland Village Parents Group v. FHWA (6/13/08)

“Where, as here, the reevaluation makes minor 
changes pursuant to design elements 
specifically called for in the FONSI, a plaintiff’s 
reliance on such a document as the basis for 
filing suit is inappropriate. Otherwise, … public 
facilities would rarely get off the drawing board 
because efforts ‘in reliance on the validity of” any 
intermediate agency decision would never be 
made.’”



Statute of Limitations
Highland Village Parents Group v. FHWA (6/13/08)

“The changes made to the [project] design 
challenged by the Plaintiff were merely concrete 
steps taken to effectuate aspects of the project 
that were publicly debated leading up to the 
issuance of the EA. Therefore, the reevaluation 
does not provide the Plaintiff with a platform on 
which to base its lawsuit, and it does not give the 
court occasion to assess the issues which are 
otherwise barred by limitations.”



Statute of Limitations

Other recent decisions:
The 180-day statute of limitations can be 
issued for a Tier 1 ROD.

Shenandoah Valley Network v. Capka (9/3/09)
If a plaintiff files a lawsuit within the 180-day 
period, it can amend its lawsuit after that 
period to add new claims.

S.C.  Wildlife Fed. v. Limehouse (7/27/09)



Emerging Issues



Potential Future Litigation Issues

Section 4(f) – New Regulations
Proposed CEQ NEPA Guidance
Proposed PM 2.5 Hotspot Guidance



2008 Section 4(f) Regulations

Section 4(f) regulations were 
comprehensively updated in 2008.
Courts thus far have treated new regs as 
essentially identical to the old.
But there are differences, such as:

De minimis findings
“feasible and prudent” factor
“least overall harm” under new 4(f) regs  



Proposed CEQ Guidance

CEQ’s proposed guidance would address:
Climate change - GHG emissions & 
adaptation
Mitigation and monitoring
Categorical exclusions

Guidance would be non-binding … but 
would likely influence future litigation.



Proposed PM Hot Spot Guidance

Currently, FHWA is only required to do a 
qualitative hotspot analysis for PM
With the release of the MOVES model, 
EPA has released new guidance, which 
will require a quantitative hot-spot analysis
Hot-spot analysis is done at the project 
level; could become an issue in challenges 
to project-level decisions.



Appendix:
Recent FHWA NEPA Cases



2010 FHWA Cases

Case Project State Date FHWA 
Prevail?

Bergmann v. USDOT DRIC & I-94 MI 5/27/10 Y
Sierra Club v. FHWA Grand Parkway TX 5/19/10 Y
NC Alliance v.  USDOT Winston-Salem NC 5/19/10 Y
Citizens v. Peters Indian St. Bridge FL 5/03/10 Y
Clement v. LaHood I-66 Interchange VA 4/30/10 Y
Highway J Citizens v. USDOT Highway 164 WI 3/23/10 N
Sierra Club v. LaHood St. Croix Bridge MN-WI 3/11/10 N
Hamilton v. USDOT Bigelow Gulch Rd WA 3/08/10 Y
Slockish v. FHWA Wildwood-Wemme OR 1/27/10 N



2009 FHWA Cases
Case Project State Date FHWA

Prevail?
Latin Americans v. FHWA DRIC MI 12/13/09 Y
Slockish v. FHWA Wildwood-Wemme OR 10/13/09 N
Highway J v. USDOT Highway 164 WI 9/14/09 N
Shenandoah Valley v. Capka I-81 – Virginia VA 9/03/09 Y
S.C. Wildlife v. Limehouse Briggs-Delaine SC 7/27/09 N
River Fields v. Peters Harrods Creek Br. KY 7/23/09 Y
Virginians v. Capka I-73 VA 7/20/09 Y
Senville v. Madison Chittenden Circ. VT 6/10/09 Y
N. Idaho Action v. Hofmann US 95 ID 4/21/09 Y
Rohnert Park v. USDOT Wilfred Ave. CA 3/05/09 Y
Pearson v. USDOT I-5 Interchange OR 2/24/09 Y



For More on Information

Case Law Update (CLUE) Database

http://environment.transportation.org/clue



Thank You

For additional information, contact:

Bill Malley
Perkins Coie LLP
607 14th St. NW

Washington, DC 20005
202-434-1614

wmalley@perkinscoie.com
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