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Raggi v Las Vegas Metro Police Dept
2009 WL 653000 (D. Nev. 10 March 2009)
A US federal district court holds that a union of Las Vegas law enforcement personnel
is shielded from liability for offensive content posted on its website under section 230 of

the Communications Decency Act.

On 10 March 2009, a federal
district court in Nevada held that a
union of Las Vegas law
enforcement personnel (LVPPA)
was not liable for offensive content
posted on its website. The plaintiff,
a law enforcement support
technician, sued LVPPA after two
union members allegedly posted
false, derogatory, and sexually
explicit content about the plaintiff
on LVPPA’s website. In her
complaint, the plaintiff alleged
defamation, public disclosure of
private facts, false light, and
intentional infliction of emotional
distress. The district court
ultimately found that section 230
of the Communications Decency
Act (CDA)' shielded the union
from liability because:

® the union was a provider of
interactive computer services;

® the union played no role in the
creation of the objectionable
forum content; and

® the members were not acting as
agents of the union when they
posted the content.

Section 230 of the CDA states
that ‘[n]o provider or user of an
interactive computer service shall
be treated as the publisher or
speaker of any information
provided by another information
content provider’. Congress
enacted section 230 to promote the
development of online, interactive
technologies while also protecting
providers of interactive computer
services from liability for user-
generated content’. Section 230
grants interactive computer service
providers broad immunity from
tort liability and State law
intellectual property claims, so
long as the content at issue is
provided by a third party". The
statute defines ‘interactive
computer services’ broadly and has
been interpreted to include ISPs,
operators of online bulletin boards,
and hosts of social networking sites
and blogs’.
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LVPPA operates an online
bulletin board that qualifies as an
interactive computer service for
purposes of section 230. The
plaintiff, however, used the
common law of agency to argue
that her claims against the union
were not based on its status as a
provider of interactive computer
services, but rather as that of an
information content provider®.

Agency is the fiduciary
relationship that arises when one
person (the ‘principal’) manifests
assent that another person (the
‘agent’) shall, subject to the
principal’s right and control, have
power to affect the principal’s legal
relations through the agent’s acts
and on the principal’s behalf’. In
the United States, agency law
encompasses the principle of
respondeat superior, which holds an
employer vicariously liable for torts
committed by an employee or
agent while acting within the
course and scope of employment®.
In addition, principals can be liable
for the tortious conduct of their
agents if an injured third party
reasonably believed the agent had
authority to act and such a belief is
traceable to manifestations made
by the principal’.

The plaintiff alleged that the two
union members acted in the course
and scope of union-related activity
when they posted the offensive
content, and therefore, the tortious
conduct could lawfully be
attributed to LVPPA. In a motion
filed with the court, the plaintiff
alleged that defendant, LVPPA - by
and through two of its members -
published the false and derogatory
comments. Using agency law, the
plaintiff attempted to remove
LVPPA from the bounds of section
230, for where a service provider
contributes content, it risks losing
immunity".

The court held that the offensive
postings were developed entirely by
the LVPPA members in their

individual capacities and that
LVPPA in no way provided,
developed, or even edited the
allegedly offensive material.
Moreover, the two union members
were not, and had never been,
officers, agents, or employees of
LVPPA, and they did not have
permission, either express or
implied, to act or speak on behalf
of the union. The court cited the
Ninth Circuit’s decision in Batzel v.
Smith to emphasize that the
existence of a principal-agent
relationship is a prerequisite to
imputing liability under the agency
theory"'. Because no such
relationship existed here, the court
granted section 230 immunity and
dismissed the plaintiff’s claim.
The Raggi case highlights the
risks companies face when agency
law can be used to impute liability
for an employee’s or an agent’s
tortious acts. While courts
continue to grant broad CDA
immunity, companies are advised
to take proactive, strategic steps to
minimize legal exposure for the
online activities of third parties.

Miriam D’Jaen Associate
Perkins Coie
mdjaen@perkinscoie.com

1. 47 U.S.C. § 230.

2. 1d. § 230(c)(1).

3.1d. § 230(b).

4. There is great debate about whether
the CDA intended to exclude all
intellectual property claims or just federal
intellectual property claims. See Perfect
10, Inc. v. CC BIll LLC, 488 F.3d 1102
(9th Cir) 127 S. Ct. 709 (2007); Atl.
Recording Corp. v. Project Playlist, Inc.,
603 F. Supp. 2d 690 (S.D. N.Y. 2009);
Doe v. Friendfinder Network, Inc., 540 F.
Supp. 2d 288 (D.N.H. Mar. 27, 2008)
2008 WL 2001745 (May 8, 2008).

5. An ‘interactive computer service’ is
defined in 47 U.S.C. § 230(f)(2).

6. An ‘information content provider’ is
defined at Id. § 230(f)(3).

7. Restatement (Third) of the Law of
Agency § 1.01 (2006).

8.1d. § 2.04.

9.1d. § 7.08.

10. Carafano v. Metrosplash.com, 207 F.
Supp. 2d 1055 (C.D. Cal. 2002).

11. 333 F.3d 1018, 1036 (9th Cir. 2003).
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