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The NLRB and the NLRA

� Covers employers who are not 

unionized 

� Protects "concerted activity" 

� The Employee Free Choice Act stalled

� Particularly active Board under the Obama 

administration
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The NLRB's New Labor Poster
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Tips for Avoiding Union Organizing

� Competitive health, vacation, sick leave & other benefits

� Overtime and competitive pay

� Flexible time

� Friendly reminders

� Transparency

� Open door policy

� Speak out!
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Social Media
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Social Media

� Protected speech includes: 

� Concerted activity for “mutual aid or protection"

� “Truly group complaints”

� It does not include: 

� “Mere griping”

� Unlawful or violent behavior, trade secrets/ 

confidential information, disruptive, harassment, 

maliciously false



7

5 Questions to Ask

1. Is it protected speech? 

2. Is it exempted? 

3. What is the employee's position? 

4. Is it disrupting the workplace? 

5. Is it taking place during work hours using 
company resources? 
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Social Media Policies

� Must not have a “chilling” effect on 
protected concerted activity

� Examples of overbroad policies:

� A rule prohibiting employees from posting “inappropriate 
discussions” about the company, management or co-
workers

� A prohibition on posting "private or confidential" 
information without a definition of what that meant

� A ban on postings that would "embarrass, harass or 
defame" the employer or its employees, officers, board 
members or representatives

� A prohibition on using an employer's logos or photographs 
of its stores on social media
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Marijuana and the Workplace 

� Roe v. Teletech Customer 

Care Management

� MUMA Amendments, Chapter 181, Laws of 2011

� Nothing in MUMA “requires any accommodation of 

any on-site medical use of cannabis in any place of 

employment”

� Nothing in MUMA “requires an accommodation for 

the medical use of cannabis if an employer has a 

drug-free work place”
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Recent Washington Disability Cases

� Trial and error approach to disability 

accommodations

� “Medical necessity”

� Unprofessional behavior resulting 

from a disability

� The alleged public policy ”entitling 

all employees to take reasonable 

medical leave”
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Seattle’s Paid Sick / Safe Leave 

Ordinance

� Employee coverage

� Employer coverage

� Accrual and use of Seattle time

� Carryover and payout of Seattle time
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Seattle’s Paid Sick / Safe Leave 

Ordinance

� Employers with paid time off policies

� Traditional vacation and sick leave policies

� PTO policies

� Use of sick time

� Use of safe time
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Seattle’s Paid Sick / Safe Leave 

Ordinance

� Requesting Seattle time

� Documentation of need

� Cost of documentation
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Seattle’s Paid Sick / Safe Leave 

Ordinance

� Notice and posting

� Recordkeeping

� Attendance policies 

and retaliation

� Waivers
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Class Arbitration Waivers

� What are class arbitration waivers? 

� U.S. Supreme Court upheld 

class arbitration waivers in AT&T 

Mobility v. Concepcion

� Has Concepcion meant 

the death of class actions?
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Class Arbitration Waivers

� What should you do to implement class waivers? 

� Pros and cons of arbitration
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Wal-Mart v. Dukes

� Overruled certification of nationwide class of 
1.5 million female Wal-Mart employees  

� It was not enough that the class 
members raised a common 
question (i.e., was I 
discriminated against?)

� Plaintiffs had to show common 
proof  (the "glue") that would 
lead to common answers
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Class Actions After Wal-Mart v. Dukes

� Class certification is often more 

difficult and more 

expensive

� But Dukes does not signal 

the end of class litigation

� Applies to wage-and-hour                                  

class actions
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Independent Contractors

� DOL, IRS and state agencies

teaming up

� Lawsuits and audits

� Independent contractor                                    

tests
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Invention Assignment Agreements

� Board of Trustees of Leland 

Stanford Junior University v. 

Roche Molecular Systems, Inc.

� Stanford’s inventions assignment 

agreement:  “agrees to assign”

� Cetus’s Visitor’s Confidentiality 

Agreement:  “will assign and 

do[es] hereby assign”
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Taking Advantage of the Computer Fraud 

Abuse Act ("CFAA")

� What is the CFAA? 

� When does it apply? 

� How can I take 

advantage of it?


