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MAP-21, Section 1301

“Congress declares that it is in the national 
interest to expedite the delivery of surface 
transportation projects by substantially 
reducing the average length of the 
environmental review process.”

Presentation Summary
• Overview

• Project delivery provisions in MAP-21

• Focus Topics
• Categorical Exclusions
• Early Acquisition of ROW
• Changes to 6002 Process
• Combined FEIS and ROD
• Assignment of FHWA Responsibilities to States
• NEPA-Planning Linkage

• Other Changes of Note
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Overview:
Project Delivery 
Provisions in MAP-21
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MAP-21:  Project Delivery

MAP-21:  
• Enacted July 6, 2012
• Took effect October 1, 2012
Title I, Subtitle C:  Acceleration of Project Delivery

• 23 separate provisions
• Widely viewed as bold, aggressive, dramatic
• Reality is more complex:

• Some are indeed quite dramatic
• On others, the changes are more subtle
• A few create new potential sources of delay
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How MAP-21 Changes Legal Requirements
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Changes in Statute Changes in Regulations

“Codified”

MAP-21 amends Title 23 and 49 of 
the U.S. Code

“Required”

MAP-21 directs USDOT to amend 
existing regulations; in most cases, 
sets deadlines for the rulemaking 

“Uncodified”

MAP-21 contains additional 
provisions that are not added to 

Title 23 or 49

“Potential”

MAP-21 changes the statute in a way 
that effectively requires a change in 

the regulations.

Project Delivery Provisions in MAP-21
Section Change Affects

1301 Declaration of policy; project delivery initiative at USDOT 23 USC 101

1302 Allows early ROW acquisition with federal funds 23 USC 108

1303 Allows CM/GC contracting prior to completion of NEPA 23 USC 112

1304 Allows 100% federal share if innovative methods are used 23 USC 120

1305-09 Amends 6002 process 23 USC 139

1308 Shortens statute of limitations to 150 days (from 180) 23 USC 139

1309 Provides technical assistance to complete EISs in 4 years n/a

1310-11 Framework for NEPA-planning linkage; programmatic mitigation 23 CFR 450

1312-13 Amends assignment programs (a/k/a “delegation” to States) 23 USC 326-7

1314-18 Directs creation of new CEs, changes to existing CEs 23 CFR 771

1319 Requires combined FEIS and ROD, with some exceptions 23 CFR 771

1320-23 Encourages early coordination; requires various studies n/a

8
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Recent and Pending Rulemakings
Section CFR Topic Status

1315 23 CFR 771 CE for Emergency Projects Final Rule on 2/19

1316 23 CFR 771 CE for Projects in Existing ROW Proposed Rule on 2/28
Comments due 4/29

1317 23 CFR 771 CE for Projects with Low Federal $$ Proposed Rule on 2/28
Comments due 4/29

9

Future Rulemakings
Section CFR Topic Type

1303 23 CFR 636(?) CM/GC contracting Required

1305 23 CFR 771 Use of programmatic approaches Required

1313 23 CFR 773 Application process for ‘full assignment’ Required

1318 23 CFR 771 New CEs (based on results of survey) Required

1318 23 CFR 771 Moving CEs from “c” to “d” list Required

1302 23 CFR 710 * Early acquisition of ROW Potential

1305-09 23 CFR 771 Changes to ‘6002’ process Potential

1310 23 CFR 450 * Linking planning and NEPA Potential

1311 23 CFR 450 * Programmatic mitigation plans Potential

1319 23 CFR 771 Combined FEIS and ROD Potential

10

* May also involve revisions to 23 CFR 771
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Guidance Issued to Date
Section Topic FAQ Guidance Memo

1302 Early ROW Acquisition 9/25/2012

1304 Innovative Delivery Methods 9/25/2012

1305 Changes to 6002 Process 9/25/2012

1308 Statute of Limitations 9/25/2012 12/19/2012

1309 Technical Assistance for EIS 9/25/2012

1310 Planning-NEPA Linkage 9/25/2012

1311 Programmatic Mitigation 9/25/2012

1312 CE Assignment 9/25/2012

1314-1318 Categorical Exclusions 9/25/2012

1319 Combined FEIS/ROD 9/25/2012 1/14/2013

1320 Early Coordination 9/25/2012

11

Potential Future Guidance

Expect to see:
• Update of FHWA guidance on ‘Section 6002’ process
• Update of FHWA Technical Advisory T6640.8A
• Other guidance?
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Focus Topics
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Focus Topics for this Presentation

1. Categorical Exclusions
2. Early Acquisition of Right-of-Way
3. Changes to Section 6002 Process
4. Combined FEIS and ROD
5. Assignment of USDOT Authorities to States
6. NEPA-Planning Linkage

14
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Categorical Exclusions

15

Categorical Exclusions

Final rule creating separate list of FTA CEs:
• Rulemaking was initiated before MAP-21.
• Final rule issued on February 7, 2013.
• Separates the FTA and FHWA CEs:

• 23 CFR 771.117 = FHWA
• 23 CFR 771.118 = FTA

• CE rulemakings under MAP-21 now involve 
potential for amendments to 771.117 and 771.118.
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Categorical Exclusions
• Final rule on CEs for emergency projects:

• Available for both FHWA and FTA projects
• Can be applied to reconstruction and replacement 

projects that use present-day design standards if:
• “Occurs within the existing right-of-way”
• “substantially conforms to the preexisting design, 

function, and location” of the original; can include:
• “upgrades to meet existing codes and standards” 
• “upgrades ...  to address conditions that have changed 

since the original construction”

17

Categorical Exclusions
Proposed rule on projects within existing ROW:
• Would apply to both FHWA and FTA projects
• Definition of ‘operational right-of-way’ includes:

• Areas “within the footprint” of the facility 
• Areas that are “regularly maintained” – e.g., clear zones, 

landscaping, rest areas

• Does not include:
• Areas within existing ROW that are “not currently being 

used” or “not regularly maintained”

• Can only be used if no ‘unusual circumstances’ exist

18
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Early Acquisition of 
Right-of-Way

19

Early Acquisition of Right-of-Way

Early ROW acquisition was allowed prior to MAP-21, 
under conditions defined in 23 CFR 710.
• States allowed to use federal funds only for 

‘hardship’ and ‘protective’ acquisitions.
• States allowed to acquire right-of-way at any time 

with their own funds.  
• Federal reimbursement allowed, after NEPA is completed 

for the project, but only if USDOT and EPA concur that the 
NEPA review was not affected.
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Early Acquisition of Right-of-Way

MAP-21 substantially broadened flexibility for acquiring 
right-of-way before completing NEPA.

• Early acquisition with Federal funds:
• Allowed if State certifies and USDOT concurs that 

NEPA review (in the future) will not be affected.
• But only “without the threat of condemnation”.

• Early acquisition with State funds:
• Federal reimbursement requires only USDOT (not 

EPA) concurrence that NEPA was not affected.

21

Early Acquisition of Right-of-Way

Implementation Status
• Guidance

• FAQ issued on 9/25/2012
http://www.fhwa.dot.gov/map21/qandas/qauniformact.cfm

• Rulemaking
• No rulemaking required by MAP-21.
• But there could be a rulemaking to revise 23 CFR 710 

(FHWA’s right-of-way regulations).

22
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Changes to ‘Section 6002’ 
Environmental Review 
Process
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Section 6002 Process

Section 6002 of SAFETEA-LU created an ‘environmental 
review process’ that is required for FHWA and FTA EISs.
• Codified in 23 USC 139.
• Guidance issued by FHWA in July 2006.
• As adopted in SAFETEA-LU, the process included:

• Designating ‘participating agencies
• Adopting ‘coordination plans’, which may include schedules
• ‘Opportunity for involvement’ on P&N, range of alternatives
• Agency input on methodologies
• Issue resolution process

24
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Section 6002 Process

MAP-21 modifies the Section 6002 process in several 
specific ways – adding, but also reducing, flexibility:
• Eliminates the need for a separate ‘initiation notice’
• Allows single modal agency to act as lead agency for 

USDOT in the 6002 process.
• Allows programmatic methods to comply with 6002.

• Requires “concurrence” of participating agencies in project 
schedule, if included in coordination plan.

• Changes the ‘issue resolution process’ to include 
‘financial penalties’ on permitting agencies.

25

Section 6002 Process

Financial penalties?  How would that work?
• Deadline:  180 days after (1) lead agency has issued final 

decision and (2) complete permit application is filed.
• Penalty:  Funds rescinded from  office of head of agency, 

or head of office to which permit decision was delegated.
• Amount:  per week after 180-day deadline passes –

• $20k if project requires a financial plan (‘Major Project’)
• $10k for all other projects

• Exceptions: no funds rescinded if lead agency concurs that 
delay is not the fault of the permitting agency.

26
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Section 6002 Process

Implementation Status
• Guidance

• FAQ issued on 9/25/2012
http://www.fhwa.dot.gov/map21/qandas/qaeerad.cfm

• Update to Section 6002 Guidance (July 2006) is expected.

• Regulations
• No rulemaking required by MAP-21.
• But expect revisions to 23 CFR Part 771, to conform to 

revised language in statute.

27

Combined FEIS and ROD

28
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Combined FEIS and ROD

Prior to MAP-21, a 30-day waiting period was 
required between FEIS and ROD.
• Under CEQ and FHWA/FTA regulations, the ROD 

cannot be issued until:
• At least 90 days after DEIS notice of availability.
• At least 30 days after FEIS notice of availability.

• 30-day period not called a ‘comment period’...  but 
functions in much the same way. 

Combined FEIS and ROD

MAP-21 requires FEIS and ROD to be issued together, 
subject to some exceptions.
• Lead agency “shall” develop a single document that 

includes FEIS and ROD “to the maximum extent 
practicable,” unless:

• “substantial changes” to proposed action; or
• “significant new circumstances or information”

• Note:
• Not codified in Title 23 or 49
• Does not say which agencies are subject to this provision
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Combined FEIS and ROD
FHWA/FTA guidance:
• Presumes combined FEIS and ROD, unless agency 

determines it is not ‘practicable’ based on:
• Coordination activities with other agencies
• Unresolved interagency disagreements
• Substantial degree of controversy
• Preferred alternative – was it identified in DEIS?
• Unresolved compliance issues – e.g., conformity

• Recommends that cover page of DEIS provide notice 
that FEIS and ROD may be combined.

Combined FEIS and ROD

Implementation Status
• Guidance

• Memorandum issued Jan. 14, 2013
http://www.fhwa.dot.gov/map21/guidance/guideaccdecer.cfm

• Rulemaking
• Not specifically required by MAP-21.
• Expect revisions to 23 CFR 771.
• Possibly also to 40 CFR 1500 (CEQ regulations).

32



17

Assignment of USDOT 
Authority to States

33

Assignment of USDOT Authorities

SAFETEA-LU created two programs that allowed 
FHWA to assign certain responsibilities to State DOTs.
• SAFETEA-LU created two assignment programs:

• “CE Assignment” – allows assignment of CE decisions; 
available to all States; not a pilot; only for highways

• “Full Assignment” – allows assignment of EISs and EAs; 
available only to five States; limited duration; only for 
highway projects.

• Note: a State can accept assignment for specific projects 
or categories of projects, or for all projects in the State.  

34
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Assignment of USDOT Responsibilities

Assignment programs under SAFETEA-LU were not 
widely used.  Concerns included: 
• Need to waive sovereign immunity.
• Need to give up ability to engage in “at risk” right-of-

way acquisition with State funds.
• Project-level conformity cannot be assigned.
• But:

• California experience with full assignment indicates 
potential for significant time savings.

35

Assignment of USDOT Responsibilities

Changes to CE and Full 
Assignment Programs

• Not required to give up 
existing flexibility

• State can terminate 
with 90 days’ notice 

• State can use federal 
funds for attorney fees

Additional Changes to Full 
Assignment Program

• Permanent program
• Open to all States
• Can be used for transit, 

rail, & multimodal 
projects

• Audit requirements 
end after 4th year

Waiver of sovereign immunity is still required for both programs

36
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Assignment of USDOT Responsibilities

Implementation Status
• FAQs

• FAQ issued on 9/25 (CE assignment)
http://www.fhwa.dot.gov/map21/qandas/qasec1312sec1320.cfm

• New ‘template MOU’ is being developed for CE program

• Rulemaking
• Rulemaking is required on changes to “full assignment” 

program under 23 USC 327; proposed rule not yet issued.
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Linking Planning & NEPA

38
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Planning-NEPA Linkage

Prior to MAP-21, planning-NEPA linkage was 
authorized by FHWA/FTA regulations and guidance.
• 23 CFR 450.318
• 23 CFR Part 450, Appendix A
This framework was flexible and expansive:
• Allowed a wide range of planning decisions to be 

adopted for use in NEPA, including P&N and Alts.
• Required consultation with participating agencies, 

not their concurrence.

39

Planning-NEPA Linkage

MAP-21 creates a new section – 23 USC 168 – with 
detailed procedures for planning-NEPA linkage.
• Lists five ‘decisions’ and eight ‘analyses’ that can be 

adopted from planning for use in NEPA.
• But list does not include P&N, range of alternatives

• Requires 10 findings to be made before adopting a 
planning product for use in NEPA

• Requires “concurrence” in those findings from all 
participating agencies with “relevant expertise”

• Bottom line: less flexible than existing regulations.
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Planning-NEPA Linkage

Good news:  MAP-21 leaves room to adopt planning 
products under existing regulations (23 CFR 450.318):

“This section shall not be construed to affect the 
use of planning products in the environmental 
review process pursuant to other authorities under 
any other provision of law or to restrict the 
initiation of the environmental review process 
during planning.”
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Planning-NEPA Linkage

Implementation Status

• FAQ posted 9/25/2012:
http://www.fhwa.dot.gov/map21/qandas/qaplanen
vreview.cfm

• Potential rulemakings:
• 23 CFR 450, Appendix A
• 23 CFR 771
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A Few Other Changes of Note
• Within Subtitle C of MAP-21

• Declaration of policy on expediting project delivery
• Programmatic mitigation plans
• Early coordination MOUs with resource agencies
• Change in statute-of-limitations period (150 days)
• 100% federal share if using innovative project delivery
• Technical assistance for complex EISs

• In other Sections of MAP-21
• Performance measurement in state/MPO planning
• Increased flexibility for tolling
• Changes to project development process for New Starts
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