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High Marks For US' Foreign Anti-Bribery Efforts 

Law360, New York (November 05, 2010) -- On Oct. 21, 2010, the Organization 
for Economic Cooperation and Development (OECD) issued its much-
anticipated "Phase 3" report. This weighty report formally grades the U.S.' 
constantly constricting anti-bribery enforcement noose, concluding that U.S. 
efforts provide a model other nations seeking to similarly fortify their anti-
corruption efforts should emulate. 

The OECD points the shaming finger at signatory nations not living up to their 
anti-bribery obligations, and in its report also identifies certain discrete areas 
for U.S. improvement. But the deep-dive assessment's bottom-line message is 
that the U.S. government is out in front — way out front — in its all-out 
offensive against foreign bribery. And the U.S. is not waiting for others to catch 
up. 

OECD Anti-Bribery Convention: The World's Leading Anti-Bribery Instrument 

By way of some background, the historic 1997 OECD "Convention of Combating Bribery of Foreign Public 
Officials in International Business Transactions," adopted by 38 countries, announces standards 
criminalizing foreign bribery. The OECD Anti-Bribery Convention, in fact, remains the only such 
international anti-corruption instrument. 

In an effort to encourage compliance, the highly regarded OECD peer-reviewed Working Group on 
Bribery Monitoring carefully, and publicly, scrutinizes signatories’ performance. The Working Group, in 
so doing, takes a holistic approach, collecting input not only from the subject signatory governments, 
but also from representatives of the private sector and civil society. The end-product is an all-things-
considered written assessment which enjoys the high regard of the broader international legal and 
political community. 

In terms of procedure, OECD evaluations take place in phases: Phase 1 evaluates the adequacy of a 
country’s legislation to implement the OECD Anti-Bribery Convention, and Phase 2 assesses whether a 
country is applying this legislation effectively. Phase 3 then focuses on enforcement of the Convention, 
the 2009 Anti-Bribery Recommendation, and any earlier recommendations that remain outstanding. 
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The U.S. government has placed the fight against bribery of foreign public officials at the top of its list of 
critical law enforcement priorities. The OECD report concludes that this focus translates into vigorous 
law enforcement action: 

- Prosecutions have increased from less than five per year between 2001 and 2005, to almost 19 per 
year between 2006 and 2009. 

- Between 1998 and September 2010, some 50 individuals and 28 companies were convicted of foreign 
bribery-related offenses, while 69 individuals and companies have been held civilly liable for foreign 
bribery. 

- Of the 36 individuals who have been convicted of Foreign Corrupt Practices Act violations and 
sentenced during this period, 25 received sentences of imprisonment, with the average sentence being 
slightly more than 30 months. 

- 26 companies have been publicly sanctioned for foreign bribery under increasingly-popular 
nonprosecution agreements and deferred prosecution agreements. 

- Since 1998, the U.S. has imposed over $2 billion in bribery-related criminal fines against legal persons. 

Rounding out this impressive — and peerless — enforcement picture, the OECD report emphasizes the 
U.S. government's imposition of massive sanctions for accounting misconduct and money laundering 
related to foreign bribery. 

Consider, for example, that between 1998 and 2003, the maximum monetary sanctions leveled against a 
company in an FCPA case was $2.5 million. But in the past six years, some 23 companies were 
sanctioned to the tune of more than $10 million each, and during roughly the same time U.S. 
disgorgement actions have reeled in more than $1 billion in foreign bribery proceeds. In fact, in one 
case, the U.S. government imposed sanctions totaling $800 million against a single company. 

The U.S. Securities and Exchange Commission, a federal agency increasingly in anti-bribery motion, 
obtains civil penalties separate from Department of Justice criminal fines for foreign bribery-related 
misconduct. In the first nine months of 2010 alone, the SEC obtained over $404 million in disgorgement, 
interest and civil penalties from 13 companies and eight individuals. 

And the business and legal communities have certainly noticed these ramped-up, multifaceted (and 
multi-agency) enforcement efforts. According to the OECD report, business leaders credit heavy 
sanctions and amplified prosecutions for having "significantly raised the FCPA‘s profile," resulting 
directly in more finely tuned anti-bribery measures and internal controls, and more carefully calibrated 
compliance systems. 

DOJ's Heavy Reliance on Nonprosecution and Deferred Prosecution Agreements 

Although nonprosecution agreements and deferred prosecution agreements have been in use since the 
early 1990s, the OECD report points out that only in recent have they become household tools for Main 
Justice prosecutors: 

- Nonprosecution agreements and deferred prosecution agreements in FCPA cases began in 2004; since 
then, they have been used in 30 out of 39 completed criminal enforcement actions against companies. 



- DOJ's annual average number of nonprosecution agreements and deferred prosecution agreements 
has grown from less than five in 2004 to a high of 38 in 2007. 

- Since 1998, 23 of the 44 criminal FCPA enforcement actions have resulted in appointment of corporate 
monitors to ensure compliance with the agreement's terms, in most cases for three years. 

U.S. Administration Message: This is Only the Beginning 

During his May 31, 2010, address to the OECD in Paris, Attorney General Eric Holder reiterated the U.S. 
government's continued resolute support for the Anti-Bribery Convention: "As Attorney General, I have 
made combating [global] corruption one of the highest priorities of the Department of Justice." Attorney 
General Holder also announced the U.S. government’s intent to strengthen global anti-bribery efforts 
through enhanced transnational collaboration and the sharing of "best practices." 

Said Attorney General Holder: "The OECD has been at the forefront of efforts to combat corruption 
wherever and however it occurs ... As Attorney General, I have made combating corruption one of the 
highest priorities of the Department of Justice ... [N]one of the progress the United States has made 
would have been possible without the long-term cooperation of our law enforcement partners around 
the globe — cooperation fostered by relationships established through the OECD ... I urge the countries 
[that have not yet achieved criminal convictions in anti-bribery cases] to deepen their commitment to 
this global effort by dedicating the appropriate resources, such as prosecutors and investigators focused 
exclusively on foreign bribery cases, and by prioritizing the prosecution of corruption, no matter where 
the evidence leads." 

Attorney General Holder also delivered a diplomatically worded, but in reality quite withering, broadside 
to the outsized group of foot-dragging signatories: "[I]t is important to note that many of the 38 OECD 
member countries have no criminal convictions to date. This is not because bribes are not paid by 
companies in these OECD countries. It is because investigating and prosecuting corruption is difficult, 
requiring more will, resources, experience, and effort than most crimes." 

Not coincidentally, in the month following the Attorney General's OECD speech, the U.S. House passed 
the Dodd-Frank Act’s conference report of the bill containing the innovative whistleblower bounty 
provisions. Such proactive public pronouncements, coupled with targeted, stepped-up law enforcement 
action yielding tangible results, explain why the OECD report so effusively lauds U.S. efforts to date. 

OECD Report's General Findings 

The 68-page OECD report represents what some regard as the largest available collection of statistics 
and other information on the Foreign Corrupt Practices Act. The assessment provides issue-by-issue 
analysis of ongoing U.S. enforcement efforts, highlighting a number of key trends and successful 
practices: 

- Resolving most FCPA cases through plea agreements, deferred prosecution agreements, and 
nonprosecution agreements has paid off, resulting in strong enforcement and private sector compliance, 
without the attendant costs, time and resource-drain of trials. 

- The Federal Sentencing Guidelines allowing for stiff criminal sanction, more focused SEC guidance, and 
the potential for hefty civil penalties motivate companies to establish effective compliance policies and 
procedures. 



- Internal audits of both domestic and foreign subsidiaries, trainings, and whistleblower tip hotlines are 
the most critical compliance measures. 

- Many FCPA investigations are launched by, or through, U.S. foreign service officers serving in U.S. 
embassies overseas. 

- Foreign data protection laws frequently impede companies' abilities to obtain access to the books and 
records of subsidiaries abroad. 

- From a risk-evaluation standpoint, there are three primary areas requiring the most robust anti-bribery 
measures: (1) third parties, including local agents and joint venture partners, (2) facilitation payments, 
especially to customs officials, and (3) payments for travel, gifts and hospitality. 

- The business community considers corporate monitors with DOJ experience as being the most 
desirable. 

- The U.S. has devoted significant resources to FCPA enforcement, creating dedicated FCPA units in the 
DOJ, SEC and FBI, which, in turn, yield economies of scale, concentrated expertise and increased 
enforcement consistency. 

- New federal legislation, including the recent Dodd-Frank whistleblower bounty provisions, is expected 
to accelerate the detection of FCPA violations and the initiation of investigations and prosecutions. 

OECD Report's Targeted Recommendations 

Transitioning from the descriptive to the proscriptive, the OECD report also contains a number of 
specific reform recommendations: 

- Continue transnational law enforcement cooperation and evidence-sharing to up transnational gains in 
the global anti-bribery fight. 

- Consider extending the FCPA's statute of limitations to 10 years to permit adequate time for 
investigation and prosecution of these complex financial cases. 

- Reduce business and legal-community uncertainty by more clearly defining what qualifies as a 
"facilitation payment," spelling out that the term covers not only bribes for obtaining and retaining 
business, per se, but also improper payments to secure foreign licenses, permits, etc. 

- Boost transparency, public understanding, and compliance by explaining when, how, and why DOJ and 
SEC use plea agreements, deferred prosecution agreements, and nonprosecution agreements, and what 
circumstances trigger the decision to require corporate monitors. 

- Increase use of debarment and arms export license denials (that is, increase use of "Excluded Parties 
List System") to punish companies engaging in foreign fraud. 

- Consolidate, summarize and make publicly available information on the real-world application of FCPA, 
including on affirmative defense of reasonable and bona fide expenses. 



- Revise Criminal Resource Manual to explicitly state that the "business nexus test" includes bribes to 
foreign public officials to (1) obtain or retain business or (2) gain some other improper advantage in the 
conduct of international business. 

- Increase efforts to raise FCPA awareness, and increase deterrence and bribery-detection, among small-
to-medium size businesses. 

- Boost awareness of need to pursue books and records violations under the FCPA, including offense of 
misreporting facilitation payments. 

- Clarify that state-owned or state-controlled enterprises, persons holding judicial offices in a foreign 
country, and persons or institutions, such as state-controlled or state-owned enterprises, exercising a 
public function for a foreign country qualify as "foreign officials" for FCPA purposes. 

- Consider subjecting deferred prosecution agreements to greater judicial scrutiny, and provide 
mechanism for judicial screening of nonprosecution agreements. 

Viewed from the DOJ and SEC's perspective, the landmark OECD report provides welcome external 
validation of the effectiveness of their mounting anti-corruption efforts. The U.S., in short, has not only 
complied with the OECD Anti-Bribery Convention, but has done so to an extent that, according to the 
report, deserves to be emulated worldwide. 

U.S. diplomatic pressure, surely buoyed by the OECD's encouraging findings, signals an era of continued 
domestic and international efforts to stem the tide of global corruption. Companies that fail to 
appropriately adapt to this new enforcement reality risk exposure not only to massive fines and financial 
penalties, but also to stiffening criminal sanctions. As the OECD report vividly illustrates, this is a risk 
increasingly difficult to justify. 

--By T. Markus Funk, Perkins Coie LLP 
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