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IN THEIR APPEAL of the longest prison 
sentence handed down under a federal 
anti-bribery statute, two Denver lawyers 
are challenging not just their client’s 
conviction but the law itself, claiming it’s 
unconstitutional.

It’s the first time the constitutionality 
of the Foreign Corrupt Practices Act has 
been challenged on appeal.

U.S. companies that do business over-
seas and the attorneys who defend them 
have long grumbled that the statute is 
too vague. But since its passage in 1977, 
most actions brought under the act have 
been against companies, not individuals, 
and most companies have opted to settle 
rather than fight the charges.

The law prohibits paying bribes to 
officials of a foreign government or an 
instrumentality of a foreign government. 
But it doesn’t define who or what con-
stitutes an official or an instrumentality.

Over the years, critics say, the govern-
ment has defined these terms so broadly, 
along with what exactly constitutes a 
bribe, that it’s difficult for companies to 
know when they’ve crossed the line.

In recent years, the government 
has stepped up enforcement under the 
act and brought more claims against 
individuals.

This includes Joel Esquenazi, the 
co-owner of a Miami-based company 
that marketed prepaid phone cards. The 
government accused him of using con-
sultants to pay kickbacks to two employ-
ees of the Haitian telecommunications 
company Haiti Teleco in exchange for 
reduced international telecommunica-
tions rates.

In August 2011, a jury convicted 
Esquenazi on all 21 counts of the in-
dictment, and two months later he was 
sentenced to 15 years in prison — the 
longest sentence handed down under the 
act.

Esquenazi’s appeal to the U.S. 11th 
Circuit Court of Appeals challenges his 

conviction on several grounds, includ-
ing the argument that the terms “foreign 
official” and “instrumentality” are so 
poorly defined in the act that this vague-
ness violates the due process clause of 
the constitution.

Attorneys in other cases have chal-
lenged the act as unconstitutionally 
vague in federal district courts with little 
success, but this is the first time the ar-
gument has been put to an appeals court.

“This case presents an opportunity 
to review the government’s aggressive 
enforcement of a less-than-clear federal 
statute and properly limit its scope,” Es-
quenazi’s attorneys wrote in a brief filed 
last year with the court.

The U.S. criminal justice system is 
built on the notion of having clearly de-
fined laws that are not subject to govern-
ment interpretation. “When we think of 
putting a person in jail, it’s premised on 
the notion that people know what they’re 
doing is wrong,” said Markus Funk, a 
former federal prosecutor in Chicago 
and now a partner in the Denver office 
of Perkins Coie. Funk, along with fellow 
Perkins Coie partner Michael Sink, are 

handling Esquenazi’s appeal along with a 
Miami attorney, Michael Rosen.

The Foreign Corrupt Practices Act 
is so vague that the U.S. Department 
of Justice is required to issue advisory 
opinions to help clarify who and what it 
covers, Funk said. “You shouldn’t have 
to go to the government and ask them 
whether certain conduct is criminal.” 
This puts the government in the position 
of being able to say something is crimi-
nal because it says it is, a tautology that 
has no place in a legal system based on 
the rule of law, Funk said.

It’s a point the attorneys raised in 
a brief they submitted articulating the 
grounds for Esquenazi’s appeal. “[T]he 
vagueness in the statute gives largely un-
fettered discretion to prosecutors, espe-
cially at the charging stage, as to whether 
a particular business entity falls within 
the ambit of the FCPA. Such discretion, 
however, is inconsistent with constitu-
tional due process standards.”

In the Esquenazi case, the govern-
ment argued that Haiti Teleco was an in-
strumentality of the Haitian government 
because the government owned most of 

its stock, and therefore the employees of 
the company to whom the bribes were 
paid were foreign officials under the 
terms of the act.

Esquenazi’s attorneys argue that 
ownership is not enough to make a com-
pany an instrument of the government.

So far, challenges to the constitu-
tionality of the Foreign Corrupt Prac-
tices Act haven’t gained much traction, 
at least in the district courts, said Robert 
Blume, a partner in the Denver office of 
Gibson Dunn & Crutcher.

Like most attorneys who defend 
against claims brought under the act, 
Blume agrees the law falls well short of 
the clarity needed. “It’s hard for com-
panies to act proactively in the face of 
ambiguous statutes.”

“The fact that the Justice Depart-
ment feels the need to come out with 
published guidance with how they view 
the terms of the FCPA suggests that the 
terms … are insufficiently vague,” he 
said.

The constitutional challenge may 
have a better chance in the appellate 
court, Blume said. The lack of success 
in the lower courts may have less to do 
with the strength of the arguments and 
more with the nature of trial courts, 
he said. “If there’s a way to resolve the 
matter on issues that fall short of calling 
into question the constitutionality of the 
statute, lower courts tend to favor those 
resolutions.”

The 11th Circuit hasn’t set a date for 
oral arguments, and may not, opting to 
rule based on the issues raised in the 
briefs alone, Funk said. And the court 
could overturn Esquenazi’s conviction 
without addressing the constitutional 
challenge, resting its decision on other 
issues raised in the appeal.

Funk said a reversal on any grounds 
would make his client happy.

“But if we prevail on the constitu-
tional argument,” he said, “that would 
change the entire rules of the game.” •
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