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UNDERSTANDING THE UK BRIBERY ACT AS IT RELATES TO ORGANIZATIONS (SECTION 7)

IS THERE UK JURISDICTION OVER THE ALLEGED CONDUCT? NOTABLE CHARACTERISTICS OF THE UK BRIBERY ACT

« Commercial bribery and bribery of foreign and domestic officials is outlawed
« Bribe recipient can be prosecuted
NO —— « The act introduces an unmatched extraterritorial reach

- Government employs a “common sense,” fact-specific test, with the UK courts being

the “final arbiter.” » The act contains no separate “books and records” offense

- Bribery Act “extends to England and Wales, Scotland and Northern Ireland.”

« The act contains no FCPA-style “facilitation payments” exception
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HAs THE COMPANY VIOLATED THE BRIBERY ACT?

business advantage for the company
« Whether a person “performs” such a “service” is an all-things-considered
inquiry
[Note that requesting, agreeing to receive, or accepting a bribe
(“passive bribery”) is also an offense]

|
YES

No LiaBILITY

YES

partners, etc.)?

« Does the company engage in regular and comprehensive assessments of
the bribery risks it is facing and of its anti-bribery policies and procedures?

« Does the company engage in appropriate due diligence relating to its
actual and potential transaction partners?

« Was the person performing the function or activity “reasonably expected” to perform — NO—
the function or activity in good faith and impartially, and was the person in a position
to perform the function or activity because the person is in a “position of trust by virtue
of performing it”?

[To determine what is “expected” of a person, the test is what a reasonable person in
the UK would expect in relation to the performance of the type of function or activity
concerned - local custom or practice is to be disregarded unless the conduct is
permitted/required by applicable written law]

YES ADEQUATE PROCEDURES DEFENSE APPLY?
[Note that it is irrelevant whether the function or activity has any connection with the UK
or is performed outside the UK]
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The information contained herein is not, and should not be relied upon as, legal advice, and is not a substitute for qualified legal counsel.
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