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CHAPTER 23
SOCIAL PURPOSE CORPORATIONS
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§ 23.01 Background

[a] Social Entrepreneurship and the Need for a “Hybrid” Corporate
Model

State corporate statutes have historically divided the corporate world into two basic
forms—the traditional business corporation, organized to generate profits and create
shareholder wealth, and the non-profit corporation, organized to carry out charitable,
educational, environmental, civic, or other not-for-profit activities. There is a long
history of for-profit corporations devoting monetary and other resources to the
promotion of charitable, environmental and other “social” purposes, as well as
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§ 23.01[a] WASHINGTON BUSINESS ENTITIES 23-2

incorporating into their strategies and decision-making processes consideration of the
impact their activities may have on their employees, their communities, the environ-
ment or other constituencies. However, uncertainty exists about how far the traditional
for-profit corporate form can be stretched to incorporate social, environmental, or
similar goals and activities.

It is often said that directors of for-profit corporations have a “duty to maximize
shareholder wealth.” These specific words are nowhere to be found in state corporate
statutes and, in general, represent an oversimplification of how courts have articulated
the fiduciary duties of directors of for-profit corporations.! Statutory standards of
conduct (such as Section 23B.08.300 of the Business Corporation Act) and court
decisions that require directors to act in the “best interests of the corporation” do not
mean that directors are compelled to make every decision with a view to the immediate
maximization of corporate profits and shareholder wealth. Outside the context of a sale
of control, where Delaware courts have indeed charged directors with a duty to obtain
the best price reasonably available to shareholders? (and, it is assumed, courts in other
jurisdictions would follow suit), it is quite clear that directors have considerable
latitude in deciding what is in the best interests of the corporation (and by implication,
its shareholders), provided their decisions are made in a well-informed and delibera-
tive manner and are not tainted by conflicts of interest.

Nonetheless, some socially-conscious entrepreneurs, directors and their legal
advisors have fretted over the extent to which they can promote social, environmental,
charitable, or similar causes or give priority to the interests of constituencies other than
shareholders in setting strategy, carrying out business activities and making decisions
that affect the business and its owners.3 In an archetypal example that has taken on
legendary status in the minds of socially-conscious entrepreneurs everywhere, the
board of directors of Ben & Jerry’s Homemade, Inc. purportedly approved the 2000
sale of the Vermont ice cream maker to Unilever out of concern that their hands were
tied by the law that applies to for-profit corporations. Their Revion duties, so it was
said, compelled them to accept Unilever’s offer even though the founders and many
observers were distraught that Unilever’s ownership would ultimately result in the
abandonment of the socially-conscious ethos that drove the company.# This example
has reinforced in the minds of many socially-conscious entrepreneurs that the
traditional for-profit corporation is a less than desirable vehicle for carrying out both

1 Cf Dodge v. Ford Motor Co., 204 Mich. 459, 170 N.W. 668 (1919), in which the Michigan Supreme
Court stated that “a business corporation is organized and carried on primarily for the profit of the
stockholders.”

2 See, e.g., Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1985).

3 Some states have addressed this concern by adopting constituency statutes that explicitly permit
directors to consider the interests of non-shareholders (such as employees) in making decisions. Although
over 30 states have adopted constituency statutes of one form or another, Washington has not.

4 The Ben & Jerry’s saga is often cited as Exhibit 1 for the argument in favor of the hybrid corporate
model. For a somewhat different perspective, see Anthony Page & Robert A. Katz, The Truth About Ben
& Jerry’s, STAN. SOC. INNOVATION REV., Fall 2012, available at http://www.ssireview.org/articles/entry/
the_truth_about_ben_and_jerrys.
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23-3 SOCIAL PURPOSE CORPORATIONS § 23.01[b]

profit-making activities and a social or environmental mission.

On the other hand, the non-profit corporation is not a workable model for blending
profit-making motives with social, charitable, educational, environmental, or similar
objectives. Federal tax law, and to some extent state non-profit corporation laws,
restrict the ability of non-profit (or not-for-profit) corporations organized for chari-
table, religious, eleemosynary, benevolent, educational, or similar purposes to distrib-
ute income or assets to their members (the analog to shareholders in the non-profit
world) or engage in profit-making activities.

For these reasons, in recent years a growing segment of the entrepreneurial
community—referred to in some quarters as “social entrepreneurs’—and organiza-
tions that support them have called for a new “hybrid” model, one that allows them to
pursue profit-making activities and the creation of shareholder wealth while incorpo-
rating a social or environmental mission into the “corporate DNA” of their businesses.

[b] Enter the Social Purpose Corporation

Washington joined several other states that have authorized a hybrid corporate form
designed to address the needs of social entrepreneurs when, in 2012, the Washington
Legislature approved Substitute House Bill 2239 (“SHB 2239”). SHB 2239, which
added a new chapter to the Business Corporation Act (codified at Chapter 23B.25),
authorized a new form of business corporation—the “social purpose corporation.”
According to the commentary of the Corporate Act Revision Committee of the
Washington State Bar Association that accompanied the bill, the social purpose
corporation is a new type of corporation that is “designed to facilitate the organization
of companies in Washington with greater flexibility for combining profitability with a
broader social or environmental purpose.” Each social purpose corporation must be
organized to carry out a general social purpose—to promote positive effects on, or
minimize adverse effects of the corporation’s activities on, the corporation’s employ-
ees, suppliers, or customers, the community or the environment.> Aside from this
general prescription, however, Chapter 25 provides organizers of social purpose
corporations and their directors considerable flexibility, in contrast to the hybrid
corporation statutes adopted in some other states. For example, directors of social
purpose corporations may consider and give such weight to the corporation’s general
and specific social purposes as he or she deems relevant, unless the corporation’s
articles of incorporation require otherwise.® In addition, while social purpose corpo-
rations are required to provide shareholders an annual report on the corporation’s
social purpose and its performance during the course of the year, its evaluation is not
required to be done by reference to any third party standard. As with other parts of the
Business Corporation Act, Chapter 23B.25 takes a permissive, rather than prescriptive,
approach.

Chapter 23B.25 of the Business Corporation Act permits corporations to be formed
to pursue one or more social purposes in addition to the pursuit of profits and

5 Wash. Rev. Code § 23B.25.020.
€ Wash. Rev. Code § 23B.25.060.
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§ 23.01[c] WASHINGTON BUSINESS ENTITIES 23-4

shareholder wealth. A social purpose corporation may carry on any lawful business or
activity for which a traditional business corporation may be organized and, except as
otherwise expressly provided in Chapter 23B.25, has all the powers, rights and
obligations as any traditional business corporation organized under the Business
Corporation Act.”

[c] Other Models for “Hybrid” Business Entities

Several states have recently enacted statutes that authorize new hybrid business
models, including the “benefit corporation,” the “flexible benefit corporation,” and the
“low profit limited liability company.” The benefit corporation model, which has been
adopted by a number of states including California, Hawaii, Maryland, New Jersey,
and New York, is based on a model statute developed by a group of corporate lawyers.8
A benefit corporation is organized to pursue profit-making activities, but must have a
corporate purpose to create a material positive impact on society or the environment.®
Directors of benefit corporations have a duty to consider the effects of corporate action
or inaction on not only shareholders, but also employees of the corporation and its
suppliers, customers, and the community or society.® In addition, a benefit corporation
is required to deliver to its shareholders and post on its website an annual benefit
report, a report on its overall social and environmental performance “as assessed
against a comprehensive, credible, independent and transparent third-party stan-
dard.”?

The benefit corporation model is championed by B Labs, a nonprofit organization
that, for a fee, will certify socially or environmentally conscious business organiza-
tions as “B Corporations,” a sort of “seal of approval” that is only granted to
businesses that pass muster under B Labs’ certification standards. Although B
Corporation certification is theoretically available to businesses organized under
various hybrid corporate statutes, B Labs has shown a distinct preference for the
benefit corporation model. B Labs’ standards may be used by a benefit corporation to
perform the mandatory annual assessment of its social and environmental perfor-
mance, although benefit corporations may use other third party standards so long as
they meet the requirements of the benefit corporation statute.!2

Although California has adopted a benefit corporation statute, it also authorized
“flexible benefit corporations” with the passage of the Corporate Flexibility Act of

7 Wash. Rev. Code § 23B.25.010.

8 See William H. Clark, Jr. and Larry Vranka (Principal Authors), “The Need and Rationale for the
Benefit Corporation—Why It is the Legal Form that Best Addresses the Needs of Social Entrepreneurs,
Investors and, Ultimately, the Public” (“Benefit Corporation White Paper”), available at http://
benefitcorp.net/for-attorneys/benefit-corp-white-paper, at 15. The Benefit Corporation White Paper
includes the Model Benefit Corporation Legislation.

© Benefit Corporation White Paper, at 15.

10 Benefit Corporation White Paper, at 15.
11 Benefit Corporation White Paper, at 15.
12 Benefit Corporation White Paper, at 24.
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23-5 SOCIAL PURPOSE CORPORATIONS § 23.02[b]

2011. Washington’s social purpose corporation model is similar to the California
flexible purpose corporation model. A flexible purpose corporation, or FPC, must be
formed to carry out one or more charitable or public purposes or to promote the
positive effects of, or minimize the adverse effects of, the corporation’s activities on
employees, suppliers, customers, creditors, the community, society, or the environ-
ment.*3 Directors of an FPC may consider these purposes, along with the short-term
and long-term prospects of the FPC and the best interests of its shareholders, in
discharging their duties, and will be protected from liability for breach of fiduciary
duty if they do so.'# Similar to a benefit corporation, an FPC must provide an annual
report that includes “special purpose management’s discussion and analysis,” a
discussion of the corporation’s purposes and its activities and expenditures in
furtherance of those purposes.!> However, an FPC is not obligated to assess its
performance against a third party standard.

A third hybrid model is the “low profit limited liability company,” or L3C, which
has been enacted in a number of states including Illinois, Louisiana, Maine, Michigan,
and Vermont. The L3C is a type of limited liability company, or LLC. Like the
traditional LLC model, the L3C provides owners and managers liability protection and
significant flexibility in structuring the governance of the organization. Unlike LLCs
and even the other hybrid models described above, the L3C model requires that the
social mission of the organization take precedence over its profit-making objectives.

§ 23.02 Creating a Social Purpose Corporation

Chapter 23B.25 of the Business Corporation Act contemplates two ways to create
a social purpose corporation—incorporating a new business corporation governed by
Chapter 23B.25 or converting an existing corporation that is not a social purpose
corporation to a social purpose corporation.

[a] Newly Incorporated Social Purpose Corporations

Any person (or group of persons) may incorporate a new social purpose corporation
by filing with the Washington Secretary of State articles of incorporation that conform
to the requirements of Chapter 23B.25 of the Business Corporation Act.1®

[b] Converting an Existing Corporation to a Social Purpose Corporation

Any existing corporation (an “electing corporation”) may elect to become a social
purpose corporation by following the requirements set forth in Section 23B.25.130 of
the Business Corporation Act.? An election does not affect any obligations or
liabilities of the electing corporation incurred prior to the election or the personal

13 Cal. Corp. Code § 2602.

14 Cal. Corp. Code § 2700.

15 Cal. Corp. Code § 3500.

18 Wash. Rev. Code § 23B.25.005(1)(a). See Subchapter 23.04, infra.
17 Wash. Rev. Code § 23B.25.005(1)(b).
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§ 23.03 WASHINGTON BUSINESS ENTITIES 23-6

liability of any person incurred before the election.'® An election is effected by
amending the electing corporation’s articles of incorporation to include the matters
required to be set forth in a social purpose corporation’s articles of incorporation.!®
The election to become a social purpose corporation is subject to the following
conditions:

e ceach share of the same class or series of capital stock of the electing
corporation must be treated equally with respect to any securities, cash or other
property to be received by, or any obligations or restrictions to be imposed on,
the holder of that share;

* the electing corporation’s board of directors must recommend the election to
the shareholders, unless due to conflict of interest or other special circum-
stances the board determines that it should make no recommendation and
communicates that to shareholders; and

* the election must be approved by two-thirds of all shares entitled to vote on the
election, voting together, two-thirds of the shares of each class or series voting
separately, and two-thirds of each other voting group entitled under the
electing corporation’s articles of incorporation to vote separately on the
election.2°

In addition, the board of directors of an electing corporation may condition its
submission of the proposed election on any basis, including a higher vote than that
otherwise required or a vote held by a different voting group than is otherwise entitled
to separate voting rights.2! The board of directors may abandon a planned election
after shareholder approval (subject to any contractual rights), without further share-
holder approval.22

An election to become a social purpose corporation is effective when the required
amendment to the articles of incorporation is filed with the Washington Secretary of
State, or a later effective date or time set forth in the articles of amendment.23 The
electing corporation becomes a social purpose corporation once the election is
effective but its existence is deemed to have commenced when the electing corporation
was originally incorporated.?4

§ 23.03 Social Purposes—General and Specific

Every social purpose corporation governed by Chapter 23B.25 of the Business
Corporation Act must be organized to carry out a general social purpose and may have

18 Wash. Rev. Code § 23B.25.130(7).
19 Wash. Rev. Code § 23B.25.130(3). See Subchapter 23.04, infra.
20 Wash. Rev. Code § 23B.25.130(1).
21 Wash. Rev. Code § 23B.25.130(2).
22 Wash. Rev. Code § 23B.25.130(4).
23 Wash. Rev. Code § 23B.25.130(5).
24 Wash. Rev. Code § 23B.25.130(6).
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23-7 SOCIAL PURPOSE CORPORATIONS § 23.04[a]

one or more specific social purposes.2® A general social purpose, which must be set
forth in the social purpose corporation’s articles of incorporation,2® means promoting
the positive short-term or long-term effects of the corporation’s activities, or
minimizing such effects, on any or all of the following:

* the corporation’s employees, suppliers, or customers;
* the local, state, national, or world community; or
e the environment.?”

According to the Corporate Act Revision Committee commentary accompanying
SHB 2239, the general social purpose is meant to “create a directional performance
requirement . . .. without creating unnecessarily prescriptive requirements” and is
not on its own intended to limit in any way the general purposes or activities that
corporations organized under the Business Corporation Act are entitled to engage in
under Section 23B.03.010(1).

In addition to a general social purpose that meets the requirements of Section
23B.25.020, a social purpose corporation may (but is not required to) have one or more
specific social purposes.?® As with the general social purpose, any specific social
purpose must be set forth in the social purpose corporation’s articles of incorpora-
tion.2® A social purpose corporation has significant flexibility in defining its specific
social purposes, although any specific social purpose should be consistent with the
corporation’s general social purpose. For example, a social purpose corporation with
the general social purpose of promoting the positive short-term or long-term effects of
its activities on the environment may include a specific social purpose in its articles
that the corporation will seek to source a majority of its supplies and raw materials
from companies that have received ISO 14001 certification. According to the
Corporate Act Revision Committee commentary accompanying SHB 2239, the role of
specific social purposes is to guide directors and officers in “determining what is in the
best interest of the social purpose corporation with respect to decisions about
operations, policies and transactions.” As with a general social purpose, a specific
social purpose should generally not be viewed as a limitation on the activities that a
social purpose corporation is organized to pursue, although social purpose corpora-
tions have the flexibility of drafting their specific social purposes that way.

§ 23.04 Article of Incorporation of a Social Purpose Corporation
[a] Required Provisions

Generally speaking, the articles of incorporation of a social purpose corporation
must contain the minimum provisions that are required under Section 23B.02.020(1)

25 Wash. Rev. Code §§ 23B.25.020, .030.
26 Wash. Rev. Code § 23B.25.040(1)(c).
27 Wash. Rev. Code § 23B.25.020.

28 Wash. Rev. Code § 23B.25.030.

29 Wash. Rev. Code § 23B.25.040(1)(d).
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§ 23.04[b] WASHINGTON BUSINESS ENTITIES 23-8

and (2) for any other corporation organized under the Business Corporation Act.3° In
addition, a social purpose corporation’s articles of incorporation must contain the
following:

* a corporate name that contains the words “social purpose corporation” or
“SPC” as an abbreviation;3!

* a statement that the corporation is organized as a social purpose corporation
governed by Chapter 25 of the Business Corporation Act;32

e a statement setting forth the corporation’s general social purpose;33

* any specific social purposes that the corporation may have designated pursuant
to Section 23B.25.030;34 and

* a provision that states “The mission of this social purpose corporation is not
necessarily compatible with and may be contrary to maximizing profits and
earnings for shareholders, or maximizing shareholder value in any sale,
merger, acquisition, or other similar actions of the corporation.”3%

The latter provision is one of the ways Chapter 23B.25 attempts to protect investors
in social purpose corporations, by putting them on notice that they are investing in
businesses that may place the pursuit of social purposes ahead of the maximization of
profits or shareholder wealth.

[b] Optional Provisions

In addition to the matters that are required to be set forth in a social purpose
corporation’s articles of incorporation, and any optional provisions that may be
included under Section 23B.02.020(5) and (6),3¢ the articles may include the
following:

e a provision requiring the directors or officers to consider the impacts of any
corporate action on the social purposes of the corporation;3”

* a provision requiring the corporation to furnish shareholders with an assess-
ment of the corporation’s performance with respect to its social purposes that
is prepared in accordance with a third-party standard;3®

* aprovision increasing the shareholder vote, or the quorum or vote required for
director action, required to approve any or all corporate actions beyond the

30 Wash. Rev. Code § 23B.25.040(1). See also Subchapter 1.05[b] and [c], supra.
31 Wash. Rev. Code § 23B.25.040(1)(a).

32 Wash. Rev. Code § 23B.25.040(1)(b).

33 Wash. Rev. Code § 23B.25.040(1)(c).

34 Wash. Rev. Code § 23B.25.040(1)(d).

35 Wash. Rev. Code § 23B.25.040(1)(e).

36 See Subchapter 1.05[f], supra.

37 Wash. Rev. Code § 23B.25.040(2)(a).

38 Wash. Rev. Code § 23B.25.040(2)(b).
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23-9 SOCIAL PURPOSE CORPORATIONS § 23.05

vote or quorum required under the Business Corporation Act generally or
Chapter 23B.25 in particular;3°

e a provision requiring shareholder approval for any corporate action, even
though not required under the Business Corporation Act;*° or

e a provision limiting the duration of the corporation’s existence.#!

[c] Obligation to Furnish Shareholders a Copy of Articles

A social purpose corporation is required to provide prospective shareholders a copy
of its articles of incorporation.#? In addition, prior to any transfer of shares of a social
purpose corporation, the transferor is required to give notice of the transfer to the
corporation and the corporation, within a reasonable time after receiving such notice,
must provide the prospective transferee with a copy of the articles.*® These
requirements are unique to social purpose corporations. Although regular business
corporations have an obligation to allow shareholders to inspect and copy the articles
of incorporation pursuant to an inspection request under Section 23B.16.020(1) of the
Business Corporation Act, they do not have an affirmative obligation to send
shareholders a copy of the articles in connection with the issue or transfer of shares.

[d] Amendments to a Social Purpose Corporation’s Articles

Amendments to a social purpose corporation’s articles are generally subject to the
requirements of Chapter 10 of the Business Corporation Act.** However, any proposed
amendment that would materially change one or more of the corporation’s social
purposes is subject to special approval requirements. Such amendments must be
approved by two-thirds of all shares entitled to vote on the amendment, voting
together, two-thirds of the shares of each class or series voting separately, and
two-thirds of each other voting group entitled under the social purpose corporation’s
articles of incorporation to vote separately on the amendment.#> The articles of
incorporation of a social purpose corporation may require a greater (though not lesser)
vote than that described in the preceding sentence.*®

§ 23.05 Required Information with Respect to Shares

As with traditional business corporations organized under the Business Corporation
Act, social purpose corporations may choose to issue shares in certificated or
uncertificated form.#” If a social purpose corporation chooses to issue shares

39 Wash. Rev. Code § 23B.25.040(2)(c).
40 Wash. Rev. Code § 23B.25.040(2)(d).
41 Wash. Rev. Code § 23B.25.040(2)(e).
42 Wash. Rev. Code § 23B.25.040(3).
43 Wash. Rev. Code § 23B.25.040(4).
44 See Chapter 3, supra.

45 Wash. Rev. Code § 23B.25.090.
46 4.

47 Wash. Rev. Code § 23B.25.070(1). See also, Subchapter 11.14, supra.
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§ 23.06 WASHINGTON BUSINESS ENTITIES 23-10

represented by certificates, the share certificates must contain a statement indicating
that the corporation is a social purpose corporation, that its articles contain one or more
social purposes, and that the corporation will furnish this information to the
shareholder without charge upon request in writing.#® If a social purpose corporation
chooses not to certificate its shares, then within a reasonable time after the issue or
transfer of shares, it must send the shareholder a record containing the information
required by Section 23B.06.260(2) of the Business Corporation Act*® and the language
referred to above.5°

§ 23.06 Standards of Conduct for Directors and Officers of Social Purpose
Corporations

Chapter 23B.25 of the Business Corporation Act takes a different approach to
director and officer standards of conduct (sometimes short-handed to ‘“fiduciary
duties”) than the benefit corporation statutes described above in Subchapter 23.01[c].
Benefit corporation statutes impose on directors, as well as on officers with discretion
to act on a particular matter, an affirmative duty when making decisions to consider not
only the effects of action or inaction on shareholders of the corporation, but also
employees of the corporation and its suppliers, customers as beneficiaries of the
general or specific public benefit purposes of the corporation, community and societal
factors, the environment and other matters.3! The benefit corporation directly, and
directors and significant shareholders derivatively, may bring action for a violation of
this requirement.52

Chapter 23B.25, on the other hand, imposes on a social purpose corporation’s
directors and officers (with discretionary authority) the same duties that directors and
officers of traditional business corporations incorporated under the Business Corpo-
ration Act have under Section 23B.08.300 and 23B.08.420, respectively.3® Generally,
in discharging his or her duties as a director or officer of a social purpose corporation,
the director or officer “may consider and give such weight to one or more of the social
purposes of the corporation as the director [or officer] deems relevant.”5* As the
Corporate Act Revision Committee commentary relating to SHB 2239 indicates, the
provisions are designed to provide directors and officers of social purpose corporations
“considerable flexibility in their decisions and actions, both within and outside of the
ordinary course of business,” and do not require directors and officers to “favor any
one purpose over any other (including creating economic value for shareholders)” or
indeed to even “consider any of the social purposes . . . in discharging their duties.”
On the other hand, Chapter 23B.25 provides that any action taken by a director or

48 Wash. Rev. Code § 23B.25.070(2).
49 See Subchapter 11.14, supra.

50 Wash. Rev. Code § 23B.25.070(3).

51 See, e.g., Cal. Corp. Code §§ 14620(b) and 14622.

52 See, e.g., Cal. Corp. Code § 14623.

53 Wash. Rev. Code §§ 23B.25.050(1), .060(1). See Subchapters 15.04 and 15.08, supra.

54 Wash. Rev. Code §§ 23B.25.050(2), .060(2).
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23-11 SOCIAL PURPOSE CORPORATIONS § 23.07

officer of a social purpose corporation that he or she reasonably believes is intended
to promote one or more of the corporation’s social purposes shall be deemed to be “in
the best interests of the corporation.”®> Consistent with the flexible nature of the
Business Corporation Act generally, Chapter 23B.25 allows social purpose corpora-
tions to impose an affirmative duty on their directors and officers to consider the
impact of any corporate action on the social purposes of the corporation by including
a provision to that effect in the articles of incorporation.® In this way, Chapter 23B.25
allows social purpose corporations to structure standards of conduct for their directors
and officers to be consistent with benefit corporation model.

Directors and officers of social purpose corporations that comply with Section
23B.25.050 and Section 23B.25.060, respectively, may not be held liable for any
action or failure to take action in such capacity.5” Moreover, they do not take on any
special responsibilities to any parties—such as the beneficiaries of the corporation’s
social purposes—other than the corporation and its shareholders.58

§ 23.07 Annual Reports of Social Purpose Corporations

A social purpose corporation is required to annually furnish its shareholders a
“social purpose report” that meets the requirements of Section 23B.25.150. The annual
social purpose report is required to be made publicly accessible, free of charge, on the
social purpose corporation’s web site not later than four months after the close of the
corporation’s fiscal year, and to remain available through the end of the corporation’s
fiscal year.5® The social purpose report is required to include a narrative discussion
about the corporation’s social purpose or purposes and its efforts to promote those
purposes.®° A social purpose corporation has flexibility in crafting this discussion, but
the social purpose report may:

* identify and discuss the short-term and long-term objectives of the corporation
relating to its social purposes;

e identify and discuss the material actions taken during the course of the year to
achieve its social purposes;

55 Wash. Rev. Code §§ 23B.25.050(3), .060(3). However, nothing in Chapter 23B.25 is intended to
alter the general standards for directors and officers of any corporation that is not a social purpose
corporation. Wash. Rev. Code §§ 23B.25.050(6), .060(6). This point was included to rebut any possible
inference that someone might be tempted to draw from the enactment of Chapter 23B.25 that directors and
officers of traditional business corporations cannot, in the proper discharge of their duties, act in a manner
that promotes social, charitable, or similar purposes.

56 Wash. Rev. Code §§ 23B.25.040(2)(a), .050(2), .060(2).
57 Wash. Rev. Code §§ 23B.25.050(4), .060(4).
58 Wash. Rev. Code §§ 23B.25.050(5), .060(5).

59 Wash. Rev. Code § 23B.25.150(1). Alternatively, a social purpose corporation with a class of
securities registered under Section 12 of the Securities Exchange Act of 1934 can comply with this
requirement by furnishing shareholders with an annual report that meets the requirements under the
federal proxy rules and includes the narrative discussion required under Subsection (2) of Section
23B.25.150. Wash. Rev. Code § 23B.25.150(3).

60 Wash. Rev. Code § 23B.25.150(2).
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§ 23.08 WASHINGTON BUSINESS ENTITIES 23-12

* identify and discuss the material actions that the corporation plans to take in
the future to achieve its social purposes; and

* describe the financial, operating or other measures used by the corporation
during the fiscal year to evaluate its performance in achieving its social
purposes.6!

In contrast to the benefit corporation statutes adopted by other states, Chapter
23B.25 does not require that the annual report of a social purpose corporation include
an annual assessment of its social and environmental performance under an indepen-
dent third-party standard. However, a social purpose corporation formed under
Chapter 23B.25 can impose such a requirement on itself by including a provision in
its articles of incorporation requiring that it furnish to its shareholders an annual
assessment of the corporation’s performance with respect to its social purposes that is
prepared in accordance with a third-party standard.s?

The failure of a social purpose corporation to furnish a social purpose report to its
shareholders does not affect the validity of any corporate action.®? If a social purpose
corporation fails to furnish a social purpose report for at least two consecutive fiscal
years, any shareholder may bring an action in the superior court for the county in
which the social purpose corporation’s registered agent is located, and the court may,
after notice to the corporation, summarily order the corporation to furnish a social
purpose report.54

§ 23.08 Mergers, Share Exchanges and Asset Sales

A social purpose corporation is generally subject to the same requirements with
respect to mergers, share exchanges and the sale or other transfer of all or substantially
all of the corporation’s assets as traditional business corporations organized under the
Business Corporation Act.®> In addition, these transactions are subject to special
shareholder approval requirements. A merger or share exchange in which the social
purpose corporation is not going to be the surviving corporation must be approved by
two-thirds of all shares entitled to vote on the transaction, voting together, two-thirds
of the shares of each class or series voting separately, and two-thirds of each other
voting group entitled under the social purpose corporation’s articles of incorporation
to vote separately on the transaction.®® However, this requirement does not apply if the
surviving corporation of the merger or share exchange is also a social purpose
corporation governed by Chapter 23B.25 and includes one or more specific social
purpose or purposes that are not materially different than those of the disappearing

81 4.

62 Wash. Rev. Code § 23B.25.040(2)(b).

63 Wash. Rev. Code § 23B.25.150(3).

64 Wash. Rev. Code § 23B.25.150(4).

85 Wash. Rev. Code §§ 23B.25.100(1), .110(1). See Chapters 5 and 6, supra.
66 Wash. Rev. Code § 23B.25.100(1).
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corporation’s social purposes.8? Similar voting requirements apply to a sale or other
disposition of a social purpose corporation’s assets other than in the usual and regular
course of business unless the acquirer is also a social purpose corporation governed by
Chapter 23B.25 and includes one or more specific social purpose or purposes that are
not materially different than those of the disappearing corporation’s social purposes.®®

§ 23.09 Ceasing to Be a Social Purpose Corporation

A social purpose corporation may elect to cease being a social purpose corporation
(an “electing social purpose corporation”) by amending its articles of incorporation to
remove the matters required to be set forth in its articles of incorporation under Section
23B.25.040(1)(a) and (b).6® Such an election does not affect any obligations or
liabilities of the electing social purpose corporation incurred prior to the election or the
personal liability of any person incurred before the election.”® An election to be a
social purpose corporation is subject to requirements that are similar to those described
above in Subchapter 23.02[b] for an election by an existing corporation to become a
social purpose corporation. Namely, an election to cease to be a social purpose
corporation is subject to the following conditions:

e each share of the same class or series of capital stock of the electing social
purpose corporation must be treated equally with respect to any securities, cash
or other property to be received by, or any obligations or restrictions to be
imposed on, the holder of that share;

* the electing social purpose corporation’s board of directors must recommend
the election to the shareholders, unless due to conflict of interest or other
special circumstances the board determines that it should make no recommen-
dation and communicates that to shareholders; and

e the election must be approved by two-thirds of all shares entitled to vote on the
election, voting together, two-thirds of the shares of each class or series voting
separately, and two-thirds of each other voting group entitled under the
electing social purpose corporation’s articles of incorporation to vote sepa-
rately on the election.”?

In addition, the board of directors of the electing social purpose corporation may
condition its submission of the proposed election on any basis, including a higher vote
than that otherwise required or a vote held by a different voting group than is otherwise
entitled to separate voting rights.”?2 The board of directors may abandon a planned
election to cease to be a social purpose corporation after shareholder approval (subject

67 Wash. Rev. Code § 23B.25.100(2).

68 Wash. Rev. Code § 23B.25.110.

69 Wash. Rev. Code § 23B.25.140(3). See Subchapter 23.02[b], supra.
70 Wash. Rev. Code § 23B.25.140(7).

71 Wash. Rev. Code § 23B.25.140(1).

72 Wash. Rev. Code § 23B.25.140(2).
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§ 23.10 WASHINGTON BUSINESS ENTITIES 23-14

to any contractual rights), without further shareholder approval.”3

An election to cease to be a social purpose corporation is effective when the required
amendment to the articles of incorporation is filed with the Washington Secretary of
State, or a later effective date or time set forth in the articles of amendment.”# The
electing social purpose corporation ceases to be a social purpose corporation once the
election is effective, at which time it becomes subject to all the provisions of the
Business Corporation Act applicable to corporations generally.”® Its existence is
deemed to have commenced when the electing social purpose corporation was
originally incorporated.”®

§ 23.10 Dissenters’ Rights

Chapter 23B.25 of the Business Corporation Act establishes dissenters’ rights for a
number of corporate actions relating to social purpose corporations. A shareholder is
entitled to the same dissenters’ rights as are available under Chapter 13 of the Business
Corporation Act’? for the following:

* an election by an existing corporation to become a social purpose corporation;

* an election by a social purpose corporation to cease to be a social purpose
corporation; and

* an amendment to a social purpose corporation’s articles of incorporation that
would materially change one or more of the corporation’s social purposes.’®

Mergers, share exchanges and asset sales involving social purpose corporations are
subject to the same dissenters’ rights provisions as apply to the same transactions
involving traditional business corporations incorporated under the Business Corpora-
tion Act.

§ 23.11 Derivative Actions

Even though social purpose corporations may be organized to promote positive
impacts or minimize negative impacts on various constituencies such as employees,
customers, suppliers, or other groups, these persons have no right to bring a derivative
action in the right of the corporation. No person other than a shareholder of a social
purpose corporation may institute or maintain a proceeding in the right of the
corporation.”’® A person may commence a proceeding in the right of a social purpose
corporation only if he or she was a shareholder at the time the transaction that is the
subject of the complaint occurred, or acquired shares through operation of law from a

73 Wash. Rev. Code § 23B.25.140(4).

74 Wash. Rev. Code § 23B.25.140(5).

75 Wash. Rev. Code § 23B.25.140(6).

76 4.

77
See Chapter 7, supra.

78 Wash. Rev. Code § 23B.25.120.

79 Wash. Rev. Code § 23B.25.080(1).
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person who was a shareholder at that time.8° Any derivative action brought in the right
of a social purpose corporation must generally comply with the procedure set forth in
Section 23B.07.400.8!

80 Wash. Rev. Code § 23B.25.080(2).
81 Wash. Rev. Code § 23B.25.080(3). See Subchapters 17.03-17.11, supra.
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